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I 

STATEMENT OF THE CASE 

This is an appeal from a decree (Record, p. 22) ren¬ 
dered on March 8, 1938, by the District Court of the 
United States for the District of Columbia dismissing 
appellant’s amended bill of complaint for an injunc- 
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tion and other purposes (R. 1) after consideration 
thereof in connection with points of law raised by ap¬ 
pellees’ amended answer and brought to the court’s 
attention by an appropriate motion (R. 20) which was 
granted (R. 22) for the separate hearing and disposi¬ 
tion before trial of the said points of law, the hearing 
to be limited to the allegations appearing in the 
amended bill of complaint. 

The amended bill of complaint seeks, inter alia, to 
restrain the appellee members of the Federal Com¬ 
munications Commission from holding, on their own 
motion, a hearing de novo upon an application filed by 
the appellant for a permit to construct a radio broad¬ 
casting station at Watertown, New York, which appli¬ 
cation had been granted by the Commission ten weeks 
previously, a permit (R. 13) issued to appellant pur¬ 
suant thereto, and a large amount of construction work 
done in reliance thereon. The amended bill also seeks 
a decree declaring that the said construction permit is 
a valid authorization and was not affected by the Com¬ 
mission order purporting to set it aside and requiring 
appellant to submit to a hearing de novo with new 
parties and new issues. 


II 

QUESTION PRESENTED 

The only question properly before this Court is 
whether the Federal Communications Commission 
may, on its own motion and not in conformity with any 
statutory or regulatory provision, peremptorily and 
with impunity (a) set aside the grant of a permit which 
it has issued and made effective 50 days previously 
after the fulfillment of all statutory and administrative 
requirements, including hearing and oral argument 
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and a formal finding that “public interest, convenience 
and necessity will be served by granting the applica¬ 
tion”, pursuant to which grant the permittee has pro¬ 
ceeded to construct the radio broadcasting station 
authorized by the permit, and (b) order a hearing de 
novo upon the application to be heard with new T parties 
participating and new issues thereby injected. 

Ill 

THE FACTS 

On April 8, 1936, appellant filed an application with 
the members of the Federal Communications Commis¬ 
sion, appellees herein, often hereinafter designated 
the “Commission”, for a permit to construct a new 
radio broadcasting station to be operated in the city 
of Watertown, New York, on 1420 kilocycles with 250 
watts power daytime and 100 watts nighttime. 
(Amended bill, par. 4, R. p. 2.) At great expense the 
appellant prosecuted the application through a formal 
hearing before an examiner designated by the Com¬ 
mission, and later presented oral argument before the 
Commission in reply to parties opposed to the favor¬ 
able recommendation which the examiner had given 
appellant. (Pars. 5, 7, 8, R. 2-3.) 

On September 22, 1936, the Commission entered an 
order, effective October 13, 1936, granting appellant’s 
application and assigned the call letters “WNNY” to 
the proposed new station. (Par. 9, R. 3.) 

On September 22,1936, the Commission also issued a 
permit authorizing appellant to construct Radio Sta¬ 
tion WNNY and providing that construction should be 
commenced by December 13, 1936, and completed 
within a specified time or the permit would be “auto¬ 
matically forfeited”. (Par. 10, R. 3; Exhibit B, R. 14.) 
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The effective date of the order granting appellant’s 
application was never extended or postponed. (Par. 
14, R. 4.) No rehearing was ever granted in connec¬ 
tion therewith. (Par. 18, R. 5.) And the Commission 
has never instituted any proceeding to revoke the per¬ 
mit issued to appellant. (Par. 19, R. 5.) The decision 
granting appellant’s application appears in Volume 3 
of the Federal Communications Commission Reports 
at page 366. 

Pursuant to and in reliance upon the permit ap¬ 
pellant proceeded to construct Station WNNY after 
October 13th, and by December 13th, 1936, and ex¬ 
pended thousands of dollars in that connection. (Par. 
13, R. 4.) 

On December 2, 1936, after appellant’s expenditure 
of money in reliance upon the permit, and 50 days 
after the effective date thereof, the Commission “on 
its own motion ” set aside the grant and ordered a 
hearing de novo upon appellant’s application and upon 
the applications of two other j)arties: Watertown 
Broadcasting Corporation and The Brockway Com¬ 
pany. (Pars. 15-16, R. 4-5.) 

The Commission never gave any reason for its action 
in setting aside the order granting the permit to ap¬ 
pellant. (Par. 17, R. 5.) The notice for the second 
hearing treated the application as though it had just 
been designated for hearing. (R. 17.) It was substan¬ 
tially the same as the notice (R. 10) for the first hear¬ 
ing except as to the respondents listed and the omis¬ 
sion of the issue as to whether public interest, con¬ 
venience, and necessity would be served by granting 
the application. However, at the time of the first hear¬ 
ing the pending application of the Watertown Broad¬ 
casting Corporation was for daytime operation only 
on 1270 kilocycles with 250 watts power, and that of 
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The Brockway Company was for similar facilities. At 
the time notices were issued for the second hearing the 
Watertown Broadcasting Corporation was applying 
for the same facilities as appellant’s, namely, 1420 kilo¬ 
cycles with 250 watts day and 100 watts night, and The 
Brockway Company was applying for assignment of 
the license of Station WCAD and a construction per¬ 
mit to move that station from Canton to Watertown. 

There are no other broadcasting frequencies avail¬ 
able for use as contemplated by appellant, and if it be 
precluded from proceeding under its present permit it 
will be forever barred from establishing a new station 
in the Watertown area, and the large sums of money 
which it has expended in reliance upon its permit will 
be entirely lost. (Pars. 25-26, R. 6-7.) 

Under these circumstances appellant filed its bill to 
restrain the Commission from proceeding with the 
hearing de novo , and to secure an order declaring that 
the permit already issued is a valid authorization and 
unaffected by the Commission order purporting to set 
it aside. 

The appellant also sought a preliminary injunction 
but did not support its prayers therefor with an ap¬ 
propriate motion because the Commission entered into 
a stipulation (R. 19) with appellant whereby it agreed, 
in consideration of appellant’s agreement not to file a 
motion for a preliminary injunction, that, pending the 
final determination of the proceeding, it would grant 
no application which might preclude the construction 
and operation of appellant’s station as proposed. 

In the amended answer filed by the members of the 
Commission there were set forth three defenses in 
point of law and these were made the subject of a mo¬ 
tion (R. 20) that they be heard separately and disposed 
of before trial. These points were (a) that the bill 
showed that no final decision had been made with re- 
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gard to appellant’s application, (b) that the appellant 
would not be irreparably injured, and (c) that the ap¬ 
pellant has a plain, speedy and adequate remedy at 
law under the statutory provision for appeal from any 
final decision of the Commission. The Watertown 
Broadcasting Corporation intervened in the proceed¬ 
ings and joined in the motion filed by the Commission 
to have the points of law heard separately and dis¬ 
posed of before trial. The motion was granted on Jan¬ 
uary 14, 1938, but the order (R. 22) contained the spe¬ 
cific requirement that the hearing would be “limited 
to the allegations appearing in the Amended Bill of 
Complaint 

At the conclusion of the hearing upon the points of 
law Mr. Justice Bailey decided that the bill should be 
dismissed because there was an adequate remedy at 
law by appeal from such decision as might be rendered 
by the Commission adverse to appellant after the hear¬ 
ing de novo. 

This appeal was allowed and filed pursuant to the 
provisions of Section 129 of the Judicial Code, as 
amended (28 U. S. C. § 227). 

IV 

SPECIFICATION OF ERRORS 

The District Court erred— 

1. In holding that appellant has an adequate remedy 
at law. 

2. In dismissing the amended bill of complaint. 

The District Court also erred in the following re¬ 
spects, but these errors will not be urged or discussed 
before this Court unless the appellees seek to enlarge 
the issues and refer to that part of the printed record 
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following page 24, but excepting the order appearing 
on page 45 substituting parties defendant: 

3. In denying appellant’s motion to strike certain 
items in the Commission’s counter designation of 
record. 

4. In permitting consideration of matters not con¬ 
tained in the amended bill of complaint. 

5. In refusing to make findings of fact and conclu¬ 
sions of law. 


V 

SUMMARY OF ARGUMENT 

1. The Commission made a final decision when it 
granted appellant’s application and it had no discre¬ 
tion later to disturb that grant of its own motion as it 
did herein. 

(a) The appellant’s application was considered and 
granted by the Commission in accordance with the 
statute. 

(b) In the absence of an order from this Court, the 
Commission could not disturb its issuance of a con¬ 
struction permit to appellant except after revocation 
proceedings, or after a rehearing held pursuant to the 
granting of an application therefor. 

2. The appellant has been and will be irreparably 
injured by the Commission’s action. 

3. Appellant has no plain, speedy and adequate rem¬ 
edy at law. 

4. This Court has recognized the propriety of a pro¬ 
ceeding such as this. 

5. The District Court erred in dismissing the 
amended bill of complaint. 

6. The protection which is within the power of this 
Court to afford appellant is of vital importance to the 
entire radio broadcasting industry. 
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VI 

ARGUMENT 

Point 1. The Commission made a final decision when it 
granted appellant’s application and it had no dis¬ 
cretion later to disturb that grant of its own motion 
as it did herein. 

(a) The appellant’s application was considered and granted 
by the Commission in accordance with the statute. 

"When the Commission found, as it did in its decision 
rendered in this case, that the service proposed was 
“designed to serve the public interest”, that the ap¬ 
pellant was “legally, technically, financially and other¬ 
wise qualified as an applicant for the facilities herein 
requested”, and that “public interest, convenience and 
necessity will be served by granting the application” 
(R. 4, 3 F. C. C. 366, 372, 373), it had no further dis¬ 
cretion in the matter. The Commission was then com¬ 
pelled, under the provisions of Section 307(a) of the 
Communications Act of 1934, to issue the instrument 
of authorization. This Court referred to that section 
of the Act in the case of Ileitmeyer v. Federal Com¬ 
munications Commission, 6S App. D. C.-, 95 F. (2d) 

91, 100, wherein this language appears: 

“The discretion which the Commission is 
directed to exercise is not absolute. The purpose 
of the statute is to secure to the people of the 
several states and communities a fair, efficient and 
equitable distribution of radio service. The Com¬ 
mission is directed by the statute to apply this 
standard in considering applications for licenses 
‘when and insofar as there is demand for the same’ 
[§307(b)!; and, ‘if public convenience, interest, or 
necessity will be served thereby, subject to the 
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limitations of this Act, shall grant to any appli¬ 
cant therefor a station license . . [§307(a)].” 

Pursuant to the mandate of the statute, the Commis¬ 
sion issued a construction permit to the appellant after 
making the aforementioned findings. 

That the Commission’s decision in granting appel¬ 
lant’s application and issuing a permit in accordance 
with the grant was final insofar as any subsequent 
voluntary action by the Commission itself in connection 
therewith was concerned is evidenced by the fact that 
an appeal could have been taken to this Court by any 
party adversely affected. This would have been in 
accordance with the provisions of Section 402 (b) (2) 
of the Communications Act providing for appeals to 
this Court by any person “aggrieved or whose interests 
are adversely affected by any decision of the Commis¬ 
sion granting or refusing any such application” for a 
construction permit, or for a station license or a re¬ 
newal or modification of such license. 

Inasmuch as appellant’s application was for a con¬ 
struction permit, the granting thereof presented a 
situation wherein any person aggrieved or adversely 
affected could have noted an appeal. Similarly, if ap¬ 
pellant ’s application had been denied it could have ap¬ 
pealed under the provisions of Section 402 (b) (1). 
Obviously, therefore, the action by the Commission in 
granting appellant’s application was a final decision 1 
under the statute as well as a legal award of the privi¬ 
lege of construction. 

*The finality of the decision is also shown by the fact that it fol¬ 
lowed a final order. The last paragraph of the decision reads (3 F. 
C. C. 366, 373): 

"Accordingly, on September 22, 1936, the Commission entered 
its final orders denying the applications of A. W. Hayes and 
Watertown Broadcasting Corporation and granting the applica¬ 
tion of Black. River Valley Broadcasts, Inc., . . .” (Emphasis 
supplied.) 
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(b) In the absence of an order from this Court, the Com¬ 
mission could not disturb its issuance of a construction 
permit to appellant except after revocation proceedings, 
or after a rehearing held pursuant to the granting of an 
application therefor. 

After the Commission issued the permit it could not 
proceed, of its own motion, to take it away except 
through the procedure for revocation provided by Sec¬ 
tion 312(a) of the Communications Act. 2 As stated in 
the bill, no such proceedings have been instituted. 
(R. 5.) However, the Commission could have set aside 
the permit through the medium of a rehearing held 
pursuant to the granting of an application therefor 
filed in accordance with Section 405 of the Communica¬ 
tions Act. 3 Such a rehearing can only be held pursuant 

~ “Sec. 312. (a) Any station license may be revoked for false state¬ 
ments either in the application or in the statement of fact which may 
be required by section 30S hereof, or because of conditions revealed 
by such statements of fact as may be required from time to time 
which would warrant the Commission in refusing to grant a license 
on an original application, or for failure to operate substantially as 
set forth in the license, or for violation of or failure to observe any of 
the restrictions and conditions of this Act or of any regulation of the 
Commission authorized by this Act or by a treaty ratified by the 
United States: Provided, however. That no such order of revocation 
shall take effect until fifteen days’ notice in writing thereof, stating 
the cause for the proposed revocation, has been given to the licensee. 
Such licensee may make written application to the Commission at 
any time within said fifteen days for a hearing upon such order, and 
upon the filing of such written application said order of revocation 
shall stand suspended until the conclusion of the hearing conducted 
under such rules as the Commission may prescribe. Upon the con¬ 
clusion of said hearing the Commission may affirm, modify, or revoke 
said order of revocation.” 


3 “Sec. 405. After a decision, order, or requirement has been made 
by the Commission in any proceeding, any party thereto may at any 
time make application for rehearing of the same, or any matter 
determined therein, and it shall be lawful for the Commission in its 
discretion to grant such a rehearing if sufficient reason therefor be 
made to appear: Provided, however. That in the case of a decision, 
order, or requirement made under Title III. the time within which 
application for rehearing may be made shall be limited to twenty 
days after the effective date thereof, and such application may be 
made by any party or any person aggrieved or whose interests are 
adversely affected thereby. Applications for rehearing shall be gov¬ 
erned by such general rules as the Commission may establish. Wo 
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to the granting of an application therefor, and there is 
no provision whatsoever by which it can even be in¬ 
ferred that the Commission can order a rehearing of 
its oxen xnotioxi. As a, matter of fact, the hearing de 
novo demanded by the Commission is not a “rehear¬ 
ing” at all, much less the rehearing provided by 
statute as a means whereby the Commission might dis¬ 
turb its grant to appellant. Furthermore, the statu¬ 
tory “rehearing” does not, of itself, operate to “stay 
or postpone the enforcement” of the grant involved. 
That can only be accomplished by “special order” is¬ 
sued by the Commission in connection with the grant¬ 
ing of a petition for rehearing. In this case no stay 
or postponement was ever ordered. (R. 4.) 

The bill specifically alleges “that the Commission 
has granted no rehearing in accordance with said Sec¬ 
tion 405 of the Act.” (R. 5.) It is thus apparent that 
the Commission did not take advantage of any oppor¬ 
tunity which may have been offered to order a rehear¬ 
ing under the provisions of the statute, or institute re¬ 
vocation proceedings. Instead, it merely acted on its 
own motion and ordered a hearing de novo. There is 
no provision in the statute or the regulations for any 
such procedure, and in following it the Commission 
ignored the express procedures established by Con¬ 
gress and acted in an arbitrary, capricious, and illegal 
manner. 

such application shall excuse any person from complying with or 
obeying any decision, order, or requirement of the Commission, or 
operate in any manner to stay or postpone the enforcement thereof, 
without the special order of the Commission. In case a rehearing is 
granted, the proceedings thereupon shall conform as nearly as may 
be to the proceedings in an original hearing, except as the Commis¬ 
sion may otherwise direct; and if, in its judgment, after such rehear¬ 
ing and the consideration of all facts, including those arising since 
the former hearing, it shall appear that the original decision, order, 
or requirement is in any respect unjust or unwarranted, the Commis¬ 
sion may reverse, change, or modify the same accordingly. Any 
decision, order, or requirement made after such rehearing, reversing, 
changing, or modifying the original determination, shall be subject 
to the same provisions as an original order.” (Emphasis supplied.) 
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Point 2. The appellant has been and will be irreparably 
injured by the Commission's action. 

The allegations of the amended bill show that, during 
the 50-day period between the effective date of the ap¬ 
pellant’s construction permit and the date of the Com¬ 
mission ’s action purporting to set it aside, the appellant 
expended thousands of dollars in construction work 
pursuant to and in reliance upon the permit, all of 
which will be entirely lost if it be not permitted to pro¬ 
ceed with construction and operation as originally 
authorized and contemplated. It also shows that no 
other broadcasting frequency is available for use in 
the area wherein the appellant has been authorized to 
construct its station, and that, if the appellant be not 
permitted to proceed as specified in its permit, the 
Commission will grant other applications which will 
prevent the proposed construction and operation. 

In this latter connection it is only fair to call atten¬ 
tion again to the fact that, pending the final outcome of 
this proceeding, the Commission has agreed to grant 
no application inconsistent with the permit here in¬ 
volved. The terms of this agreement are set forth in 
a stipulation (R. 19-20) between the Commission and 
the appellant and filed in the lower court in order to 
obviate the necessity for a preliminary injunction. 

The construction permit (Exhibit B attached to the 
amended bill, R. 14-15) clearly authorizes the appel¬ 
lant to construct Station WNNY and thereafter to 
make certain tests to qualify to receive a license for 
the operation of the equipment. Needless to say, the 
equipment is of little, if any, value if it be not accom¬ 
panied with a license to operate. Therefore, the license 
is the ultimate authorization of value to any appli¬ 
cant. 
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Appellant contends that, when it received the con¬ 
struction permit from the Commission, it received a 
definite right—a right which was to become the founda¬ 
tion for its license to operate station WNNY, and that 
this right, and the investment it made in reliance 
thereon, could not be taken away without due process 
of law. It has already been shown that the action 
taken by the Commission in its effort to deprive ap¬ 
pellant of the right represented by the construction 
permit was not “due process”, but merely an arbi¬ 
trary proceeding conceived by the Commission. 

When the Commission set aside its grant to appel¬ 
lant, the latter had already spent thousands of dollars 
pursuant to and in reliance thereon. Obviously, this 
expenditure has not been productive of any good, and 
appellant has already lost the earning power of this 
investment for a period of nearly two years. Further¬ 
more, if the Commission should be permitted to deprive 
appellant of its right, it will be forever precluded from 
making any use of the equipment which it has pur¬ 
chased and installed in reliance upon the permit. Thus, 
it will not only be deprived of its present investment, 
but it will be deprived of the privilege of operating the 
proposed station as contemplated by the construction 
permit. Inasmuch as the appellant can secure a license 
only from the Commission to operate the proposed sta¬ 
tion, the withdrawal of the right to construct, which 
is a prerequisite to the right to operate, clearly consti¬ 
tutes irreparable damage. And the Commission would 
certainly not be liable in damages for appellant’s loss 
of its investment. 

Point 3. Appellant has no plain, speedy and adequate 
remedy at law. 

The Commission has always based its contention 
that the appellant has an adequate remedy at law upon 
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the fact that the action purporting to set aside the 
order and decision granting appellant’s application 
was not a final decision, and that appellant must await 
such final decision and then, if it be adverse, appeal to 
this Court under Section 402 of the Communications 
Act. However, this contention overlooks the fact that 
the Commission has already made a final decision, 
which has been formally reported in Volume 3 of the 
Federal Communications Commission Reports, page 
366, and that this proceeding is to prevent an arbitrary 
and unlawful effort to set aside that decision and hold 
a hearing de novo with new parties and new issues. 

There can be no question but that appellant may ulti¬ 
mately have a remedy at law. There can likewise be no 
doubt but that the remedy at law is inadequate. The 
Supreme Court of the United States has stated that the 
mere fact that a remedy exists at law is not enough; 
that remedy “must be as practical and efficient to the 
ends of justice and its prompt administration as the 
remedy in equity.” Boyce’s Executors v. Grundy, 3 
Pet. 210, 215, 7 L. ed. 655, 657. And again: 

“The jurisdiction in equity attaches unless the 
legal remedy, both in respect to the final relief and 
the mode of obtaining it, is as efficient as the rem¬ 
edy which equity would confer under the same cir¬ 
cumstances.” (Emphasis supplied.) Kilbourn v. 
Sunderland, 130 U. S. 505, 514, 32 L. ed. 1005,1008, 
cited in Bradley v. Davidson, 47 App. D. C. 266, 
282. 

The amended bill specifically alleges (R. 5) that the 
Commission never gave any reason for its action pur¬ 
porting to set aside the grant to appellant, and never 
afforded the appellant an opportunity to be heard re¬ 
garding the attempted cancellation of the grant. The 
only logical conclusion which may be reached is that 
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the Commission intends ultimately to deny appellant’s 
application but that it could not do so under the pro¬ 
cedure provided by statute, and that it could not con¬ 
veniently and successfully prosecute revocation pro¬ 
ceedings. If it does not intend to deny the application, 
why should it order a second hearing? (No new reasons 
are given in the notice of that hearing.) If, on the 
other hand, the Commission intends to grant the ap¬ 
plication again, why should there be the expense of 
another hearing? But if it should grant the applica¬ 
tion again, what will prevent another setting aside of 
the grant and a duplication of the present procedure? 

There is no way for the appellant to prevent numer¬ 
ous repetitions of the present procedure except by pro¬ 
ceeding in equity as it did in this case. There would 
be no point in appealing to this Court from a grant of 
its application, even though it could do so under the 
statute. And it cannot appeal from a mere order set¬ 
ting aside a grant and ordering a hearing de novo. If 
the Commission should repeat such action many times, 
it could easily discourage an applicant or render it 
financially unable to continue. 

To contend that there is a plain, speedy and adequate 
remedy at law by appeal to this Court from an ultimate 
denial of the application is to say that the appellant 
must forfeit the permit which it now holds, and under 
which it believes that it is lawfully entitled to continue 
with and complete the construction of its proposed 
radio station, and then submit (a) to further expendi¬ 
tures and delays in connection with another hearing or 
hearings, and (b) to the speculation of ultimate suc¬ 
cess. Under these circumstances it is hardly open to 
argument that appellant’s remedy at law is far from 
speedy, is wholly inadequate, and is not very plain. 

Therefore, it is submitted that the aforesaid rule of 
the Supreme Court must apply in this case and that it 
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must be held that the remedy at law is not so practical 
and efficient to the ends of justice and its prompt ad¬ 
ministration, “both in respect to the final relief and 
the mode of obtaining it,” as is the remedy in equity. 

Point 4. This Court has recognized the propriety of a 
proceeding such as this. 

The present case is analogous to that of Hearst v. 
Black, 66 App. D. C. 313, 87 F. (2d) 68, which involved 
the question of the seizure of telegrams by representa¬ 
tives of the so-called Black Committee of the United 
States Senate and by agents of the Federal Communi¬ 
cations Commission. It appeared that the telegrams 
were secured by the agents of the Commission under 
color of its authority to examine telegraph messages 
under Section 220 of the Communications Act but that 
they turned over to the representatives of the Black 
Committee those telegrams in violation of Section 605. 
This Court concluded: 

“. . . We are, therefore, of opinion that the 
court below was right in assuming jurisdiction as 
to the Commission, and if the bill had been filed 
while the trespass was in process it would have 
been the duty of the lower court by order on the 
Commission or the telegraph companies or the 
agents of the Committee to enjoin the acts com¬ 
plained of .. .” (Emphasis supplied.) 

No injunction was granted in the Hearst case be¬ 
cause the damage had already been done and the Com¬ 
mission had promised not to do it again. However, it 
was clearly held that the District Court had jurisdic¬ 
tion to enjoin any unlawful seizure of telegrams and 
disclosure of their contents. 

In the present case, although a certain amount of 
damage has already been done it may be partially 





17 


rectified, and further damage prevented, by declaring 
invalid the Commission’s arbitrary action and order¬ 
ing the restoration of appellant to its former status as 
a permittee. It is perfectly clear that further damage 
is comprehended by the present order of the Commis¬ 
sion insisting upon a hearing de novo which must ob¬ 
viously result unfavorably to appellant and cause a 
complete loss of time and money incident to two, or 
more, hearings and to the construction work which 
was undertaken in good faith pursuant to the permit 
which was originally issued. 

In the light of the decision in the Hearst case, the 
District Court has jurisdiction to enjoin an unlawful 
action of the Commission, such as the holding of the 
hearing de novo upon the application of appellant 
herein, and, by the same token, it has jurisdiction to 
restore, by a mandatory injunction, the status of ap¬ 
pellant and to protect it in the enjoyment of its right 
to construct a radio station in accordance with the 
terms of the permit. 

Saltzman v. Stromberg-Carlson Manufacturing Com¬ 
pany , 60 App. D. C. 31, 46 F. (2d) 612, is also ap¬ 
plicable to the present case. That was a proceeding 
brought in the District Court for an injunction against 
the members of the Federal Radio Commission to en¬ 
join them from issuing any orders changing the fre¬ 
quency of Station WHAM without prior notice and 
hearing, and to have declared invalid the order of the 
Commission which was to effectuate such a change. 
(The station had an application pending for the re¬ 
newal of its license on its assigned frequency.) A 
temporary restraining order was first granted, and 
later followed by a preliminary injunction. On appeal, 
this Court held that the preliminary injunction had 
been properly granted, and that the orders of the Com¬ 
mission changing the station’s frequency without 
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notice or opportunity for a prior hearing were void be¬ 
cause they were in violation of Section 11 of the Radio 
Act of 1927 providing for a hearing upon all applica¬ 
tions where the Commission found that the public in¬ 
terest would not be served by the granting thereof. 

It is thus seen that the Stromberg-Carlson case was, 
like that at bar, an injunction proceeding to maintain 
the status of the appellant and to prevent any change 
being made by the Commission in that status in any 
manner other than that provided by law. There it was 
contended, and later held, that the Commission’s or¬ 
ders involved were void because without authority of 
law. In the instant case the appellant contends that 
the Commission’s order in question was likewise with¬ 
out authority of law and, therefore, void. The only 
difference between the two cases is that in the one the 
radio station was in actual operation pursuant to a 
regularly issued license, whereas in the other the sta¬ 
tion is in process of construction pursuant to a permit 
regularly issued by the Commission. However, the 
purpose is the same, namely, to prevent the changing 
of the appellant’s status in an arbitrary and unlawful 
manner. 

The necessity for careful observance of the proce¬ 
dures established by Congress was recognized by this 
Court in the case of Heitmeyer v. Federal Communica¬ 
tions Commission, supra, wherein this statement ap¬ 
pears : 

“Proper administration of the law by govern¬ 
mental agencies such as the Communications Com¬ 
mission requires careful observance of the proce¬ 
dures established by Congress. For the protec¬ 
tion of the people generally, to say nothing of the 
agencies themselves, convenience of administra¬ 
tion cannot be permitted to justify non-compli¬ 
ance with the law, or the substitution of fiat for ad¬ 
judication ...” (Emphasis supplied.) 
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This well-considered statement reflects the admonition 
of the Supreme Court in the famous Arlington case 
(United States v. Lee, 106 U. S. 196, 220, 27 L. ed. 171, 
182): 


“No man in this country is so high that he is 
above the law. No officer of the law may set that 
law at defiance, with impunity. All the officers of 
the Government from the highest to the lowest, 
are creatures of the law and are bound to obey it. 

“It is the only supreme power in our system of 
government, and every man who, by accepting 
office, participates in its functions, is only the more 
strongly bound to submit to that supremacy, and 
to observe the limitations which it imposes upon 
the exercise of the authority which it gives.” (Em¬ 
phasis supplied.) 

When any officers of the law, such as the members of 
the Commission herein, ignore the provisions thereof 
they may be enjoined from violating the law and may 
be compelled to correct any wrong which has resulted 
from their improper action. As stated by the Supreme 
Court in Garfield v. XJ. S. ex rel. Goldsby, 211 U. S. 249, 
261, 262, 53 L. ed. 168,174,175: 

“. . . If he [Secretary of the Interior] has no 
power at all to do the act complained of, he is as 
much subject to an injunction as he would be to a 
mandamus if he refused to do an act which the 
law plainly required him to do. ...” 

“. . . if the Secretary has exceeded the power 
conferred upon him by law, then there is power in 
the courts to restore the status of the parties ag¬ 
grieved by such unwarranted action.” (Emphasis 
supplied.) 

“The right to be heard before property is taken 
or privileges withdrawn which have been previ- 
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ou sly ley ally awarded is of the essence of due 
process of law. It is unnecessary to recite the 
decisions in which this principle has been repeat¬ 
edly recognized. It is enough to say that its bind¬ 
ing obligation has never been questioned in this 
court.” (Emphasis supplied.) 

There is nothing in the Communications Act, or in 
the regulations promulgated thereunder, which author¬ 
izes the Commission, of its own motion or otherwise, 
or under any circumstances whatsoever, to ignore any 
procedural steps provided by Congress and to set aside 
grants, either with or without hearing, except after 
revocation proceedings under Section 312 or after a 
rehearing based upon the granting of an application 
therefor under Section 402. The Commission did not 
proceed under either of these sections and, therefore, 
its action was arbitrary, capricious and void, and sub¬ 
ject to judicial correction as a plain abuse of power and 
a disregard of due process of law. 

Point 5. The District Court erred in dismissing the 
amended bill of complaint. 

The defenses in point of law urged by the Commis¬ 
sion and heard by the District Court upon motion are 
(R. 20): 


“(a) The Amended Bill of Complaint shows on 
its face that the Federal Communications Commis¬ 
sion has not made any final decision with regard 
to Plaintiff’s application and said Amended Bill 
seeks to have this court interfere with the lawful 
exercise of discretion of said Commission, a licens¬ 
ing and administrative body, which discretion has 
been exercised by it pursuant to authority con¬ 
ferred by law; 

“(b) The Amended Bill of Complaint shows on 
its face that Plaintiff has not been and will not be 
irreparably injured; 
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“(c) That Plaintiff has a plain, speedy and ade¬ 
quate remedy at law under Section 402 (b) of the 
Communications Act of 1934, which provides for 
appeal to the United States Court of Appeals for 
the District of Columbia from any final decision of 
the Commission.’’ 

These defenses clearly constitute a motion to dismiss. 
Therefore, the properly pleaded allegations of the hill 
must he taken as admitted. West v. Lyders, 59 App. 
D. C. 122, 36 F. (2d) 108. And allegations of fact con¬ 
tained in the a/nswer cannot he considered in connec¬ 
tion with the defenses in point of law. Conway v. 
White, 292 Fed. 837; Ogdin v. Goodwin, 76 F. (2d) 196. 
This was apparently recognized by the District Court, 
because the order granting a separate and prior hear¬ 
ing upon the points of law raised in the answer pro¬ 
vided that the hearing should be “limited to the alle¬ 
gations appearing in the Amended Bill of Complaint.” 
(R. 22.) 

In Pilger v. Sutherland, 61 App. D. C. 84, 85, 57 F. 
(2d) 604, 605, this Court stated: 

“It is, of course, fundamenal that a bill should 
not be dismissed upon motion, unless it is perfectly 
clear that the allegations of the hill, taken as true, 
are insufficient to make a case. ...” (Emphasis 
supplied.) 

In the present case the allegations of the amended 
bill, when considered in the light of the statute and 
the decisions, clearly show that the Commission did 
render a final decision when it granted appellant’s 
application and issued the construction permit; that 
it had no further discretion to act of its own motion to 
disturb the grant; that in withdrawing the privilege of 
construction, which it had legally awarded, without 
stating any reason therefor and offering any oppor- 
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tunity for prior hearing, the Commission denied ap¬ 
pellant due process of law; that appellant has been 
and will be irreparably injured by the Commission’s 
action; and that the remedy at law through submission 
to the Commission’s demands and awaiting an oppor¬ 
tunity ultimately to appeal to this Court under Section 
402 (b) of the Communications Act is not nearly so 
practical and efficient to the ends of justice and its 
prompt administration, “both in respect to the final 
relief and the mode of obtaining it,” as is the remedy 
in equity. It is also clear that the District Court had 
full power to restore appellant’s status. 

Therefore, the District Court should have decided 
the Commission’s points of law in favor of the appel¬ 
lant and allowed the amended bill to stand and the case 
to go to trial on the merits. The dismissal of the bill 
was obvious error. 

Point 6. The protection which is within the power of 
this Court to afford appellant is of vital importance 
to the entire radio broadcasting industry. 

If this Court should hold that, upon the facts al¬ 
leged in the amended bill of complaint, the appellant is 
not entitled to equitable relief, it will mean that the 
Commission may, at any time, and for no stated reason, 
set aside a permit or any other instrument of authori¬ 
zation granted by it, and may do so with impunity. 
It will mean that, regardless of the fact that a radio 
broadcasting licensee is complying with the statute and 
with the regulations of the Commission, it may sud¬ 
denly be required, at the caprice of the Commission, to 
undergo the inconvenience and expense of a hearing. 
It will mean that the Commission, for reasons known 
only to it, may literally ruin many an existing broad¬ 
casting station, or burden an applicant for new facili- 
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ties, such as appellant herein, with prohibitive ex¬ 
penses by setting aside any grant, even though made 
after a hearing and a formal decision by the Commis¬ 
sion as in this case, and ordering a hearing de novo 
upon the application involved, and by repeating the 
procedure indefinitely thereafter. The mere possibility 
of such procedure would serve to discourage even the 
most meritorious applicants and would not only defeat 
one of the very purposes of the Communications Act— 
to provide an equitable distribution of broadcasting 
facilities based upon the standard of public conveni¬ 
ence, interest, or necessity—but it would also be in de¬ 
fiance of the express procedural provisions of the law 
relating to radio broadcasting. 

VII 

CONCLUSION 

The Commission ignored the “procedures estab¬ 
lished by Congress” when it set aside, on its own mo¬ 
tion, the permit issued to appellant, and the District 
Court had and has the power, in the exercise of its 
equity jurisdiction, to enjoin such action as a plain 
abuse of power and to restore the status of the appel¬ 
lant. 

Therefore, the decree of the District Court should be 
reversed with instructions to reinstate the amended 
bill of complaint. 

Respectfully submitted, 

Eliot C. Lovett, 
Attorney for Appellant, 
729 Fifteenth Street, 
Washington, D. C. 


September 1,1938. 





*11 the District of Columbia? MM 


JStos^'MdFiNCH, Etfgenb O, Sykes, Nobman :; 


^: : vCi^E,"T. A. M.'CRAVEN* THAI) H. BKOCTOy 
{*T5GR0 eH. BAYK^;^ife A; WaUKEE, '■ ASTlkE-'^EpT 


TOWN BROAJDOASITNa OoBPOlUTlbN, : INTERVENES. 
AITBLIEES 


BB325F 'ON OB FEBEILAI'/COMMUNICATIONS 


■ - 

GABY, ; . |PP 
Qerieral C<Ht*ieki££ 


Generai Covnie?. 

'-.:v-w v r--. ••: -v •: $V,r : ;.--'ir' - . 
^••v,;.sr- YANKEY 

I -aSmOBW; G. SALjn?^:^ 
Auiit^'Counsel^ 

























INDEX 


Pago 


I. Statement of the proceedings in the District Court- 1 

II. The facts..... 6 

III. The issues_ . II 

IV. Argument..--- 14 

1. The Commission was required by law to act upon 

Watertown's petition for rehearing_ 14 

2. The action of the Commission was in express 

conformity with Section 405 of the Communica¬ 
tions Act of 1934 (48 Stat. 1095)- 18 

a. Appellant’s argument as to the finality of the 

Commission’s decision has no bearing on 
this proceeding.. 18 

b. The Commission took affirmative action on 

Watertown’s petition for rehearing- 23 

c. The Commission has express statutory 

authority to order that the rehearing be 
held de novo _ 25 

d. The parties to the hearing de novo were par¬ 

ties to the proceedings on the applications 
of one another.. 26 

e. The Commission acted expeditiously on 

Watertown’s petition for rehearing- 27 

f. The Commission actually set aside its 

Order granting appellant’s application— 29 


3. The court below' properly granted the Commission’s 
motion to dismiss because it had no power to grant 
the relief prayed for, since in order to do so it 


would have had to interfere with the lawful exer¬ 
cise of the discretion of an administrative body.. 30 

4. The appellant was imprudent and heedless of the 

law in proceeding to construct in the face of a 
petition for rehearing validly filed by an adverse 
party. .. 31 

5. Approval of appellant’s contention would deprive 

the intervener of statutory rights... 33 

6. Appellant has not been and will not be irreparably 

injured. 34 


7. Appellant has a plain, speedy, and adequate remedy 
at law under Section 402 (b) of the Communica¬ 
tions Act of 1934 (48 Stat. 926, 48 Stat. 1093, 50 
Stat. 197), which provides for appeal to the 
United States Court of Appeals for the District 
of Columbia from any final decision of the Com¬ 
mission _ 37 


9C-J11—38-1 


(I) 



















II 


IV. Argument—Continued. Pag* 

8. Appellant has waived its specification of errors 

numbered 3, 4, and 5..... 38 

V. Conclusion__—.... 40 

TABLE OF AUTHORITIES CITED 

Cases cited: 

Brown v. Evans, IS Fed. 56 (C. C. D. Nev. 1S83)_ 18 

Cross v. De Valle, 1 Wall. 1, 15 (1SG3)_ 35 

Eastman Co. v. Southern Photo Co., 273 U. S. 359, 3G9 

(1927). 40 

Farnsworth v. Duffer, 142 U. S. 43_ 33 

Great Western Manufacturing Co. v. Adams, 176 Fed. 325 

(C. C. A. 8, 1910). 33 

Hook v. Mercantile Trust Company of New York, 95 Fed. 41, 

49 (C. C. A. 7tli, June 6, 1S90). 21 

Keusch v. Lane, 47 App. D. C. 577 (1918)- 31 

Louisiana v. McAdoo, 234 U. S. 627 (1914)_ 31 

Matthews v. Rogers, 2S4 U. S. 521 (1932)___ 37 

McCarl v. Walters, 59 App. D. C. 237, 38 F. (2d) 942 (1930). 31 

Monocacy Broadcasting Company v. Prall et al., 90 F. (2d) 

421 (App. D. C. 1937). 19, 38 

Myers v. Bethlehem Shipbuilding Corporation, 303 U. S. 

(Preliminary Print) 41, 50-52 (1938)_ 36 

Ohio Custom Garment Company v. Lind (D. C. S. D. Ohio 

1936), 13 F. Supp. 533. 35 

Orchard v. Wright, 125 S. W. 486 (Mo., 1910)_ 24 

Red River Broadcasting Company v. Federal Communications 

Commission (App. D. C. 1938) 98 F. (2d) 2S2.21, 30, 35 

Rodoff v. Board of Commissioners, 251 P. 740 (Okla., 1926). 24 

Saginaw Broadcasting Company v. Federal Communications 


Commission 96 F. (2d) 554 (Decided March 16, 193S).. 18, 22, 

28, 


Southland Industries v. Federal Communications Commission, 

— F (2nd) — (1938). 34 

Spano v. Western Fruit Growers, 83 F. (2d) 150, 152 (C. C. A. 

10, 1936). 26 

State v. District Court, 208 Pac. 952, 955 (Mont., 1922)_ 24 

State v. Lollis, 33 S. W. (2d) 98 (Mo., 1930). 24 

State v. Walton, 236 Pac. 629 (Okla., 1925).. 24 

Sykes v. Jenny Wren Co., 64 App. D. C. 379, 78 F. (2d) 

729 (1935). 38 

Terrill v. Auchauer, 14 Ohio St. SO, 85__ 24 

U. S. ex rel. Ness v. Fisher, 223 U. S. 6S3 (1912)_ 31 

United State s v. Ritchie, 58 U. S. 524, 533 (1854)_ 25 

Vincent v. Vincent, 3 Mackav 320 (1884)_ 18 

Voorhees v. Noye Manufacturing Co., 151 U. S. 135 (1S94) __ 18 



























Ill 


Cases Cited—Continued. PaK ® 

Woodmen of the World v. Federal Communications Commis¬ 
sion, — F. (2d) — (App. D. C., June 15, 1938).... 34 


Statutes cited: 

D. C. Code, Tit. 18, Sec. 43__ 37 

Judicial Code, Section 267; 18 U. S. C., Sec. 384; 36 Stat. 


1163. 37,38 

48 Stat. 926... 14, 37, 38 

48 Stat. 1068.- 28 

48 Stat. 1093. 14, 22, 37, 38 

4S Stat. 1095... 9, 13, 16, 17, 18, 21, 22, 25, 29, 30, 32, 33, 34 

50 Stat. 197.14, 37 

Miscellaneous: 


Century Dictionary (1934)_ 23 

Sutherland on Statutory Construction, Section 508_ 17 

Webster’s International Dictionary (1936)_ 23 

1 Words and Phrases, Vol. 2, p. 1443.__ 24 

Rule 106.31. 9 

Rule 100.4. 24 























In the United States Court of Appeals for 
the District of Columbia 

No. 7170— Special Calendar 

Black River Valley Broadcasts, Inc., appellant 

v. 

Frank R. McNinch, Eugene O. Sykes, Norman 
S. Case, T. A. M. Craven, Thad H. Brown, 
George H. Payne, Paul A. Walker, as the Fed¬ 
eral Communications Commission, and Water- 
town Broadcasting Corporation, Intervener, 
appellees 

BRIEF ON BEHALF OF FEDERAL COMMUNICATIONS 

COMMISSION 

I. STATEMENT OF THE PROCEEDINGS IN THE 

DISTRICT COURT 

This appeal (R. 23, 62) was taken on March 14, 
1938, by Black River Valley Broadcasts, Inc., from 
a decree of the District Court of the United States 
for the District of Columbia (Mr. Justice Jennings 
Bailey) (R. 22-23) dismissing the appellant’s 
Amended Bill of Complaint for an injunction and 
other purposes (R. 1-9). Said Amended Bill was 
filed on May 8, 1937, and attached thereto were 
three exhibits, namely, Exhibit A, the Notice of a 
hearing, dated May 18, 1936, to be held June 23, 

(i) 
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1936, on the application of Black River Valley 
Broadcasts, Inc., for construction permit to estab¬ 
lish a new radiobroadcast station at Watertown, 
New York, to be operated on the frequency 1,420 
kc, with 100 watts night, 250 watts L. S., unlimited 
time (R. 10-13) ; Exhibit B, a construction permit 
authorizing the construction of the station applied 
for (R. 14^16); and Exhibit C, Notice of a hearing, 
dated March 17, 1937, on the same application, to 
be held on May 19, 1937 (R. 17-19). 

Watertown Broadcasting Corporation inter¬ 
vened in the proceeding. 

On May 3, 1937, the respective parties filed a 
stipulation, in which it was agreed that the pro¬ 
ceedings before the Commission would be main¬ 
tained in status quo pending the proceedings in the 
court (R. 19-20). On December 22, 1937, the 
appellees moved that the points of law appearing 
in their Amended Answer be separately heard and 
disposed of before trial (R. 20-21). On January 
13, 1938, the intervener moved that the court pass 
upon the sufficiency of the Amended Bill of Com¬ 
plaint in advance of a hearing on the merits (R. 
21-22). On January 14, 1938, the District Court 
granted the aforesaid motion of appellees (R. 22). 

Pursuant to said action a hearing was held on 
February 16,1938. During the course of the argu¬ 
ment the Presiding Justice (Mr. Justice Jennings 
Bailey) enlarged the hearing for the purpose of 
permitting the parties to submit certain documents 
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hereinafter listed. The enlarged hearing was held 
on March 2, 1938, and on March 8, 1938, the court 
dismissed the appellant’s Amended Bill (R. 23). 
Assignments of error were filed by the appellant on 
March 14,1938 (R. 22-23), and on the same date the 
appellant filed its designation of record (R. 23-24). 
On March 18, 1938, the appellees filed a coimter 
designation of record, in which they requested 
the inclusion in the record of certain documents 
considered by the court in the enlarged hearing 
of March 2, 1938, and hereinafter set forth (R. 
60-61). On March 22, 1938, the appellant moved 
to strike items 1, 2, 3, 4, 6, 7, 8, and 9 from the 
appellees’ counter designation of record (R. 61). 
On March 24,1938, the appellees filed their opposi¬ 
tion to the motion of appellant to strike certain 
items in the appellees’ counter designation of rec¬ 
ord (R. 71). The appellant offered findings of 
fact and conclusions of law, to which opposition 
was filed by the appellees on April 6,1938 (R. 72- 
73). On May 6,1938, the Presiding Justice, “upon 
consideration of the plaintiff’s motion to strike 
certain items in defendants’ counter designation of 
record, and defendants’ opposition thereto, and also 
upon consideration of plaintiff’s request that the 
Court enter findings of fact and conclusions of law, 
and defendants’ objection thereto,” ordered that 
the plaintiff’s motion and request be denied 
(R. 61-62). 

The appellees’ counter designation of record in¬ 
cluded the following documents considered by the 
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District Court in the enlarged hearing of March 
2, 1938: 

1. Amended Return of Frank R. McNinch et al., 
as Federal Communications Commission, defend¬ 
ants, to the rule to show cause, and Amended 
Answer to the Amended Bill of Complaint filed 
with the court on December 22, 1937 (R. 24-32). 

2. Petition for rehearing filed by Watertown 
Broadcasting Corporation [intervener in the pro¬ 
ceedings in the Court below and on this appeal] 
with the Federal Communications Commission on 
November 6, 1936, and filed with the Court on 
March 2, 1938 (R. 32-39). 

3. Opposition to petition for rehearing filed by 
Black River Valley Broadcasts, Inc., with the Fed¬ 
eral Communications Commission on November 16, 

1936, and filed with the Court on March 2, 1938 
(R. 40-44). 

4. Excerpt of Minutes No. 432 of Federal Com¬ 
munications Commission, filed with the Court on 
March 2, 1938 (R. 39-40). 

5. Order substituting parties defendants, filed 
with the Court on December 21,1937 (R. 45). 

6. Petition for reconsideration dated March 22, 

1937, filed by Black River Valley Broadcasts, Inc., 
with the Federal Communications Commission, 
and filed with the Court on March 2, 1938 (R. 46- 
55). 

7. Excerpt from minute No. 496 of the Federal 
Communications Commission dated April 14,1937, 
filed with the Court on March 2, 1938 (R. 56). 
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8. Letter dated April 15, 1937, from John B. 
Reynolds, Acting Secretary, Federal Communica¬ 
tions Commission, to Eliot C. Lovett, counsel for 
Black River Valley Broadcasts, Inc., tiled with the 
Court on March 2, 1938 (R. 55-56). 

9. Supplemental statement in connection with 
petition for rehearing filed by Watertown Broad¬ 
casting Corporation with the Federal Communica¬ 
tions Commission on November 10, 1936, and filed 
with the Court on March 2, 1938 (R. 56-59). 

Upon entry of the Order of the Court below, al¬ 
lowing the foregoing counter designation of record 
by the appellees, the appellant filed supplemental 
assignments of error on May 6, 1938 (R. 62), and 
on the same date the appellant filed a supplemental 
designation of record (R. 69-71), including the fol¬ 
lowing items which were before the court at the 
enlarged hearing of March 2, 1938: 

1. The Federal Communications Commission’s 
history card covering the application of Black 
River Valley Broadcasts, Inc., Docket No. 3972 
(R. 62-66). 

2. The Federal Communications Commission’s 
history card covering the application of the Water- 
town Broadcasting Corporation, Docket No. 3374 
(R. 66-69). 

3. Letter dated January 23, 1937, from John B. 
Reynolds, Acting Secretary of the Federal Com¬ 
munications Commission, to Black River Valley 
Broadcasts, Inc., requesting the return of the con¬ 
struction permit for cancellation (R. 69). 

96411—38 2 
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Other items were also designated but each of 
these has been set forth heretofore in this state¬ 
ment of the proceedings in the District Court. 

II. THE FACTS 

On May 8, 1937, the appellant herein filed an 
Amended Bill of Complaint for Injunction and 
Other Purposes in the District Court of the United 
States for the District of Columbia (Equity No. 
64232) (R. 1), wherein it prayed, inter alia, that 
the court grant to appellant an injunction enjoin¬ 
ing the Commission 1 from holding a rehearing 
upon its application for construction permit to 
erect a new radiobroadcast station at Watertown, 
New York, and also to enjoin the Commission from 
holding a hearing upon or granting the application 
of the Watertown Broadcasting Corporation (in¬ 
tervener herein) for construction permit to erect a 
new radiobroadcast station at Watertown, New 
York, and the applications of Station WCAD 
(Canton, New York) and The Brockway Company 
to move to Watertown (R. 7-8). 

The record discloses that this action came as a 
culmination of the following circumstances: 

The appellant herein, in its petition for recon¬ 
sideration, filed with the Commission on March 23, 
1937, accurately outlined the following facts (R. 
46-47): 

1 The term “Commission” means the Federal Communica¬ 
tions Commission. 
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(1) The application of Black River Val¬ 
ley Broadcasts, Inc., was filed on April 8, 
1936, requesting authority to construct a new 
station to be operated unlimited time in 
Watertown, New York, on 1420 kilocycles 
with 250 watts power daytime and 100 watts 
nighttime. 

(2) Prior to the filing of the application 
of Black River Valley Broadcasts, Inc., an 
application had been filed by the Watertown 
Broadcasting Corporation for authority to 
construct a new station to operate daytime 
only in Watertown with 250 ivatts power on 
1270 kilocycles. The application was heard 
before an Examiner in January 1936. Prior 
to the hearing an identical application was 
filed by The Brockway Company, publisher 
of the Watertown Times, the only daily 
newspaper in that area, and that Company 
participated in the hearing upon the appli¬ 
cation of the Wdtertown Broadcasting Cor¬ 
poration. On March 27,1936, the Examiner 
recommended that the application of the 
Watertown Broadcasting Corporation be 
granted. 

(3) The applications of Black River Val¬ 
ley Broadcasts, Inc., and of The Brockway 
Company were scheduled for hearing before 
an Examiner on June 23,1036. On or about 
June 10,1936, The Brockway Company filed 
a petition to postpone the hearing upon its 
application to some date subsequent to Sep¬ 
tember 1,1936, and as reason therefor stated 
that there had been filed an application for 
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the voluntary assignment to it of the license 
to operate Station WCAD, Canton, New 
York, held by St. Lawrence University. 
(Station WCAD operates specified hours, 
daytime only, with 500 watts power on 1220 
kilocycles.) The petition to postpone was 
granted. 

(4) On June 23, 1936, the hearing upon 
the application of Black River Valley 
Broadcasts, Inc., was held before the same 
Examiner who had heard the application of 
the Watertown Broadcasting Corporation 
and had recommended the granting of the 
latter. Representatives of both The Brock¬ 
way Company and the Watertown Broad¬ 
casting Corporation appeared at the hear¬ 
ing and cross-examined the witnesses who 
testified on behalf of Black River Valley 
Broadcasts, Inc. 

(5) On July 24, 1936, the Examiner sub¬ 
mitted his report upon the application of 
Black River Valley Broadcasts, Inc., and 
recommended that it be granted. Excep¬ 
tions were filed to both reports, and oral ar¬ 
gument thereon was heard before the Broad¬ 
cast Division on September 10,1936. All of 
the interested parties, including The Brock¬ 
way Company, participated. 

(6) On September 22,1936, the Commis¬ 
sion entered its order denying the applica¬ 
tion of the Watertown Broadcasting Corpo¬ 
ration and granting that of Black River 
Valley Broadcasts, Inc. The call letters 
WNNY were assigned to the new station, 
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and October 13,1936, was made the effective 
date of the Commission’s order. [Italics 
supplied.] 

In the Statement of Facts and Grounds for De¬ 
cision issued in this case, the Commission pointed 
out that the Watertown Broadcasting Corporation 
failed to show in its proof the citizenship of cer¬ 
tain of its offers and directors (R. 33). There¬ 
upon, Watertown Broadcasting Corporation filed 
a petition for rehearing, in which it requested the 
Commission to set aside the order denying its ap¬ 
plication and granting the Black River Valley 
Broadcasts, Inc., application, on the grounds that 
the Commission had in some instances in the past 
considered statements under oath in the applica¬ 
tion as sufficient proof of the citizenship of the 
parties in interest, and also requested that both 
applications be remanded for further hearing (R. 
32-37). The petition was filed pursuant to Sec¬ 
tion 405 of the Communications Act of 1934 (48 
Stat. 1095) within the time prescribed in the stat¬ 
ute (R. 48). Opposition to the Watertown Broad¬ 
casting Corporation petition for rehearing was 
filed by Black River Valley Broadcasts, Inc., in 
which it was contended that said petition failed to 
meet the requirements of Rule 106.31, in that new 
evidence was not presented nor was it shown that 
the Commission overlooked a material question of 
law or fact (R. 40-44). 
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On or about November 9, 1936, The Brockway 
Company filed a petition to intervene in the hear¬ 
ing which was sought by the Watertown Broad¬ 
casting Corporation in its petition for rehearing 
(R. 48). 

With these pleadings before it, the Commission, 
in its General Session Meeting, held December 2, 
1936 (Minute No. 432), took the following action: 

Excerpt—Minute of General Session Meeting held 

December 2, 193G 


In the following cases: 


Docket 

No. 

File No. 

Applicant 

Call 

Letters 

Nature of Application 

3374 

B-l-P-809.. 

Watertown Broad¬ 
casting Corp., 
Watertown. 
New York. 

NEW. 

Construction Permit for 
new broadcast station 
to operate on 1,270 kc; 
250 watts; daytime. 
(Site to be determined, 
subject to Commis¬ 
sion’s approval.) 

3972 

B-l-P-1088.. 

Black River Val¬ 
ley Broadcasts. 
Inc.,Watertown. 
New York. 

NEW. 

Construction Permit for 
new broadcast station 
to operate on 1,420 kc; 
100 watts night. 250 
watts day; Unlimited 
time. 


upon consideration of the petition of Water- 
town Broadcasting Corporation for rehear¬ 
ing and the petition of Brockway Company 
to intervene, the Commission set aside the 
orders of the Broadcast Division of Sep¬ 
tember 22, 1936, effective October 13, 1936, 
denying the application of the Watertown 
Broadcasting Corporation and granting the 
application of the Black River Valley 
Broadcasts, Inc., and directed that these 
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applications be beard de novo before an 
Examiner, together with the following 
applications: 


Docket 

No. 

File No. 

Applicant 

Call 

Letters 

I 

Nature of Application 

4287 

Bl-AL-118.. 

St. Lawrence Uni- 

WCAD 

Voluntary Assignment 



versity, Canton, 


of License to The 



N. Y. 


Brockway Com¬ 
pany. 

38C5 

Bl-P-937_ 

The Brockway 

WCAD 

Construction Permit 



Company (Le.s- 


(amended) Move 



see). Canton, 


transmitter and stu- 



N. Y. 


dio sites from Can¬ 
ton, New York, to 
Watertown, New 
York; install new 
equipment, change 
frequency from 1,220 
kc to l ,270 kc; change 
time of operation 
from 500 watts, speci¬ 
fied hours, to 500 
watts, daytime only. 


The Commission directed that an order be 
entered accordingly and forwarded to all 
interested parties (R. 39-40). 

On January 23, 1937, the appellant was directed 
by the Commission to return the outstanding con¬ 
struction permit for cancellation (R. 69). 

On March 23, 1937, the appellant filed with the 
Commission a petition for reconsideration of its 
action “in setting aside its previous order granting 
the application of Black River Valley Broadcasts, 
Inc.” (R. 46-55). This petition was denied by the 
Commission on April 14, 1937 (R. 56). 

III. THE ISSUES 

The appellant desires this Court to pass on its 
appeal on the basis of a fictional record. The 
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chimerical nature of appellant’s contentions is 
shown by its statement of the question presented on 
appeal, viz: 

The only question properly before this 
Court is whether the Federal Communica¬ 
tions Commission may, on its own motion 
and not in conformity with any statutory or 
regulatory provision, peremptorily and with 
impunity (a) set aside the grant of a permit 
which it has issued and made effective 50 
days previously after the fulfillment of all 
statutory and administrative requirements, 
including hearing and oral argument and a 
formal finding that “public interest, conven¬ 
ience, and necessity will be served by grant¬ 
ing the application”, pursuant to which grant 
the permittee has proceeded to construct the 
radio broadcasting station authorized by the 
permit, and (b) order a hearing de novo 
upon the application to be heard with new 
parties participating and new issues thereby 
injected [Appellant’s Brief, pp. 2-3]. 

The real question in this case is the power of the 
District Court to grant the relief requested by the 
appellant in its Amended Bill, but the presenta¬ 
tion of the foregoing question by the appellant re¬ 
quires the appellees to assert issues otherwise un¬ 
necessary and fortuitous. This is manifest because 
the Commission did not act on its own motion, but 
took the action indicated on the basis of a validly 
■filed petition for rehearing. • The Court below had 
this fact before it during the enlarged hearing of 
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March 2, 1938. Indeed, when the existence of the 
petition for rehearing was admitted by counsel for 
appellant during the original hearing before the 
District Court in February 1938, the Presiding 
Justice adjourned the hearing to allow both parties 
to present the documents set forth in the transcript 
of record. (See proceedings before District Court, 
supra). The appellant is thus endeavoring to have 
its appeal adjudicated on the basis of a fraction of 
the record. 

In its brief the appellant has seen fit not to urge 
as error the action of the District Court in enlarg¬ 
ing the hearing to allow the submission by both 
parties of the documents hereinbefore referred to, 
“unless the appellees seek to enlarge the issues.” 
Although specifications 3, 4, and 5 (relating to this 
matter) obviously state no error on the part of the 
Court below and are readily answerable, we submit 
that under this Court’s Pule 8, the appellant has 
waived said specifications and may not hereafter 
urge them. 

The character of appellant’s argument, there¬ 
fore, requires discussion of the following issues: 

1. The Commission was required by law to act 
upon Watertown’s petition for rehearing. 

2. The action of the Commission was in express 
conformity with Section 405 of the Communica¬ 
tions Act of 1934 (48 Stat. 1095). 

3. The Court below properly granted the Com¬ 
mission’s motion to dismiss because it had no 


96411—38-3 
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power to grant the relief prayed for, since in order 
to do so it would have had to interfere with the 
lawful exercise of the discretion of an administra¬ 
tive body. 

4. The appellant was imprudent and heedless of 
the law in proceeding to construct in the face of a 
petition for rehearing validly filed by an adverse 
party. 

5. Approval of appellant’s contention would de¬ 
prive the intervener of statutory rights. 

6. Appellant has not been and will not be irrepar¬ 
ably injured. 

7. Appellant has a plain, speedy, and adequate 
remedy at law under Section 402 (b) of the Com¬ 
munications Act of 1934 (48 Stat. 926, 4S Stat. 
1093, 50 Stat. 197), which provides for appeal to 
the United States Court of Appeals for the District 
of Columbia from any final decision of the Com¬ 
mission. 

8. Appellant has waived its specification of 
errors numbered 3, 4, and 5. 

IV. ARGUMENT 

1. The Commission was required by law to act upon 
Watertown’s petition for rehearing 

Watertown Broadcasting Corporation 2 filed an 
application to establish a radiobroadcast station 
in Watertown, New York, on October 3, 1935 
(R. 33), which was heard by an Examiner on Jan- 


2 Hereinafter referred to as Watertown. 
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uary 9, 10, and 11, 1936 (R. 33). The Examiner 
recommended that said application be granted 
(R. 46). The Brockway Company 3 (which was 
also an applicant for facilities in Watertown, New 
York) was a party to said hearing (R. 46). 

On April 8, 1936, Black River Valley Broad¬ 
casts, Inc., 4 also filed an application to establish a 
new radiobroadcast station in Watertown, New 
York (R. 46). This application was heard by an 
Examiner on June 23, 1936, and Watertown and 
Brockway were parties to this hearing (R. 47). 
The Examiner recommended that this application 
be granted on July 24, 1936 (R. 47). 

On September 22, 1936, the Commission entered 
its Order denying the application of Watertown 
and granting the application of Black River. The 
effective date of the Order was set for October 13, 
1936 (R. 47). 

On November 2,1936, Watertown filed a petition 
for rehearing of its application and the Black 
River application (R. 32). On November 9, 1936, 
Brockway petitioned to intervene in the hearing 
sought by Watertown (R. 48). Black River op¬ 
posed Watertown’s petition for rehearing (R. 
40-44). 

On December 2, 1936, the Commission, in its 
General Session, on consideration of Watertown’s 
petition for rehearing, took the action shown in 

3 Hereinafter referred to as Brockway. 

* Hereinafter referred to as Black River. 
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Minute #432, ordering a hearing de novo of the 
Watertown, Black River, and Brockway applica¬ 
tions (R. 39-40). 

Section 405 of the Communications Act of 1934 
(48 Stat. 1095) 5 provides that after decision any 
party to a proceeding of the kind herein involved 
may make application for rehearing of the same rt , 

5 Hereinafter referred to as “the Act." 

0 Section 405 of the Act follows: 

“After a decision, order, or requirement has been made by 
the Commission in any proceeding, any party thereto may 
at any time make application for rehearing of the same, or 
any matter determined therein, and it shall be lawful for the 
Commission in its discretion to grant such a rehearing if 
sufficient reason therefor be made to appear: Provided , how¬ 
ever , That in the case of a decision, order, or requirement 
made under title III, the time within which application for 
rehearing mav be made shall be limited to twenty days after 
the effective date thereof, and such application may be made 
by any party or any person aggrieved or whose interests are 
adversely affected thereby. Applications for rehearing shall 
be governed by such general rules as the Commission may 
establish. No such application shall excuse any person from 
complying with or obeying any decision, order, or require¬ 
ment of the Commission, or operate in any manner to stay 
cr postpone the enforcement thereof, without the special 
order of the Commission. In case a rehearing is granted, 
the proceedings thereupon shall conform as nearly as may 
be to the proceedings in an original hearing, except as the 
Commission may otherwise direct; and if, in its judgment, 
after such rehearing and the consideration of all facts, in¬ 
cluding those arising since the former hearing, it shall ap¬ 
pear that the original decision, order, or requirement is in 
any respect unjust or unwarranted, the Commission may 
reverse, change, or modify the same accordingly. Any deci¬ 
sion, order, or requirement made after such rehearing, revers¬ 
ing, changing, or modifying the original determination, shall 
be subject to the same provisions as an original order.” 
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and it shall be lawful for the Commission, in its 
discretion, to grant such a rehearing. The exist¬ 
ence of the express power to grant a petition for 
rehearing necessarily implies the power to deny 
such petitions, or because of imperfections in form, 
or lateness in filing, to dismiss them. “The grant 
of an express power carries with it by necessary 
implication every other power necessary and 
proper to the existence of the power expressly 
granted.” Sutherland on statutory construc¬ 
tion, Section 508. 

But the Commission is nowhere authorized to 
ignore a petition for rehearing. Yet this is the 
objective the appellant is endeavoring to accom¬ 
plish by means of equity process. The appellant 
does not suggest that Watertown’s petition for re¬ 
hearing is imperfect as to form. Appellant admits 
that said petition was filed on time (R. 48). Ap¬ 
pellant requested the Commission to deny the peti¬ 
tion (R. 44), but the Commission, because sufficient 
reason therefor w’as made to appear (Section 405 
of the Act, 48 Stat. 1095, note 6, supra), acted fa¬ 
vorably thereon. 

Appellant requested the Commission to recon¬ 
sider its action (R. 46-55), and, upon denial of its 
request, filed a Bill of Complaint for an Injunction 
in the District Court, praying that Court to enjoin 
the rehearing and to issue a decree “that the con¬ 
struction permit issued to plaintiff [appellant] is 
a valid authorization and was unaffected by the 
Commission Order of December 2,1936, purporting 
to set it aside.” 
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Obviously, the appellant prays the Court to ren¬ 
der the Commission’s action a dead letter and to 
require the Commission to proceed as though no 
petition for rehearing were filed in the proceedings. 

Through the good offices of equity, therefore, the 
appellant seeks to nullify a statutory administra¬ 
tive remedy which was invoked by Watertown. 
Even if the several intricate arguments of the ap¬ 
pellant were meritorious (which we deny), its 
whole case must fall before the simple fact that the 
Commission may not wholly ignore a validly filed 
petition for rehearing, and the process of no court 
may be utilized to compel the Commission to 
ignore such a petition. 

As this Court said in Saginaw Broadcasting 
Company v. Federal Communications Commission 
96 F. (2d) 554 (Decided March 16, 1938): “It is 
doubtful, moreover, whether this court would have 
jurisdiction to entertain an appeal while such a 
petition [for rehearing] was pending before the 
Commission. Cf. Voorhees v. Noye Manufactur¬ 
ing Co., 151 U. S. 135 (1894); Vincent v. Vincent, 
3 Mackay 320 (1884) ; Brown v. Evans, 18 Fed. 56 
(C. C. D. Nev. 1883).” 

2. The action of the Commission was in express conform¬ 
ity with section 405 of the Communications Act of 
1934 (48 Stat. 1095) 

a. Appellant's argument as to the finality of the Commission’s 
decision has no bearing on this proceeding 

Appellant argues on pp. 8 to 11 of its brief that, 
as the Commission issued a final order granting its 
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application, the Commission had no power to vacate 
said Order. But it ignores a patent fact, namely, 
that the Order is not final while there is a valid 
petition for rehearing pending and undetermined, 
or where, as here, the Commission took action there¬ 
on. The facts, repeatedly set forth heretofore, ef¬ 
fectively answer this argument. 

There is a striking analogy between the argu¬ 
ment in this case and the argument disposed of by 
this Court in a case recently adjudicated. 

In Monocacy Broadcasting Company v. Prall, et 
al., as Federal Communications Commission, 90 F. 
(2d) 421 (App. D. C. 1937), the plaintiff filed a 
bill in the District Court seeking a mandatory in¬ 
junction to restrain the Commission from holding 
a hearing, and requiring the Commission to issue 
a construction permit. The District Court dis¬ 
missed the bill and the appeal was taken. Monoc¬ 
acy contended that the Commission had granted its 
application without a hearing. A lawful protest 
was filed, the grant was reconsidered, and the ap¬ 
plication was set for hearing. In its decision this 
Court summarizes Monocacy’s contention: 

That on September 19, 1935, Station 
WCAU voluntarily withdrew its protest, 
and the Commission notified appellant that 
the hearing scheduled for September 25th 
was cancelled; 

That plaintiff claimed that pursuant to the 
Commission’s Rule 46 no further action was 
then necessary under the rules to make final 
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a formal grant of the plaintiff’s applica¬ 
tion, inasmuch as no protest remained 
before the Commission; 

That nevertheless on September 24,1935, 
the Commission reconsidered the plaintiff’s 
application for construction of a new station 
as aforesaid, and designated it for hearing 
with instructions that notices of the hearing 
be sent to Stations WCAU and WOL; that 
this action of the Commission was based 
upon no facts whatsoever in addition tc 
those originally set forth by plaintiff and 
upon consideration of which the Commis¬ 
sion had found that the public interest 
would be served and no person adversely 
affected by the operation of the proposed 
station; 

That on September 27,1935, plaintiff filed 
a motion with the Commission to reconsider 
its action designating appellant’s applica¬ 
tion for a rehearing and to make final the 
original grant to plaintiff; this motion how¬ 
ever was denied by the Commission on Octo¬ 
ber 29, 1935, and the application of appel¬ 
lant was set for hearing before an examiner 
on February 3,1936. 

Plaintiff avers that upon the aforesaid 
facts it is lawfully possessed of a valid and 
absolute construction permit; that the only 
action which remained for the Commission 
to perform was to issue its approval of a site 
for the transmitter of the proposed station, 
but the Commission refuses to approve a 
transmitter site, * * * 
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Monocacy argued, on the basis of the allegations 
quoted above, that the Commission was without 
power to order a hearing because the original 
grant was final, and insisted, therefore, that the 
order complained of was void. This Court said 
that Monocacy’s contention could not be sustained, 
and affirmed the decree of the lower court. 

There is one vital difference between the two 
cases: In the Monocacy case no petition for rehear¬ 
ing was filed. The Commission acted on its own 
motion. But this Court upheld that action. In the 
instant case a valid petition for rehearing was filed 
pursuant to Section 405 of the Act (48 Stat. 1095), 
and the Commission acted on that petition. “The 
right to administrative relief is a privilege afforded 
by law to persons who consider themselves inter¬ 
ested or aggrieved.’ 7 Red River Broadcasting 
Company v. Federal Communications Commission 
(App. D. C. 1938) 98 F. (2d) 282. [Italics sup¬ 
plied.] 

In this connection the language of the Court in 
Hook v. Mercantile Trust Company of New York, 
95 Fed. 41, 49 (C. C. A. 7th, June 6, 1890), is also 
significant: 

It is further contended that the judgment 
of this court rendered upon its first opinion 
was not vacated by the granting of a rehear¬ 
ing, and that, the judgment so rendered 
being still in force, the motion to dismiss 
came too late. The petition of the appel¬ 
lees for a rehearing challenged the opinion 
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of the court in its entire scope, and, as 
already explained, was granted for reasons 
equally comprehensive. The intention of 
this court is that the granting of a rehear¬ 
ing without restriction shall operate to va¬ 
cate its judgment, so that thereafter the 
cause shall stand as if no judgment had been 
entered. 

Section 405 of the Act (48 Stat. 1095) provides 
that applications for rehearing (in radio cases) may 
be made within twenty days after the effective date 
of a Commission decision. Manifestly, this means 
that the Commission’s decision must involve a final 
order, which will be effective twenty days later. 
No rights vest and no action may be lawfully taken 
until after the expiration of the appeal period 
(Section 402 (c) of the Act (48 Stat. 1093)). If a 
petition for rehearing is filed, the appeal period is 
automatically suspended until twenty days after 
final action on such petition. Saginaw Broadcast - 
ing Company v. Federal Communications Commis¬ 
sion, 96 F. (2d) 554 (App. D. C., March 16, 1938). 
It will thus be seen that the effective date of a final 
order is merely the starting post from which twenty 
days must run before the rights granted or denied 
by the Commission finally accrue, and if a petition 
for rehearing is filed during that time, no rights 
accrue until twenty days after final action thereon 
or until final disposal of an appeal. 

In the light of the statutory provisions and the 
admitted facts in this case, therefore, the argument 
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of appellant as to the finality of the Commission’s 
order becomes meaningless. 

b. The Commission took affirmative action on Watertown’s petition 

for rehearing 

We are next confronted with the argument that 
because the Commission used the language “upon 
consideration of the petition of Watertown Broad¬ 
casting Corporation for rehearing and the petition 
of Brockway Company to intervene,” in favorably 
acting upon said petitions, that they were not 
granted or denied but were merely confined to an 
administrative limbo. 

This argument may well be said to be strained 
beyond the necessity of answer, and it must fall 
before the mere definition of the term “upon con¬ 
sideration of.” 

The Century Dictionary (1934) states that the 
word “upon” is used as an equivalent of “on” 
(p. 2112). The word “on” is a preposition, de¬ 
fined by the same authority as a “ground or basis,” 
“object or end of action,” etc. (p. 1184). Web¬ 
ster's International Dictionary (1936) defines 
“consideration” as “that which is * * * con¬ 

sidered as a ground of opinion or action,” “rea¬ 
son,” “a judgment of the court,” etc. In the 
ordinary meaning of these words, therefore, it is 
manifest that the basis of the action taken was the 
Watertown Broadcasting Corporation application 
for rehearing. The words “on consideration,” 
however, have a more definite legal meaning, as 
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they are the proper legal language of the consider¬ 
ation est per curiam upon the pleading, i. e., the 
petitions for rehearing and intervention. 

4 ‘It is considered by the court” is equivalent to 
the phrase that “it is adjudged by the court.” 
Terrill v. Aucliauer, 14 Ohio St. 80, 85. The word 
“considered” is equivalent to or synonymous with 
the words “determined” and “adjudged,” State v. 
District Court, 208 Pac. 952, 955 (Mont., 1922). 
The word “considered” means “entertained,” 
R-odolf v. Board of Commissioners, 251 P. 740 
(Okla., 1926). Final consideration on the applica¬ 
tion of the law to the pleadings and to the facts 
constitutes the judgment, State v. Lollis, 33 S. W. 
(2d) 98 (Mo., 1930) ; Orchard v. Wright, 125 S. W. 
486 (Mo., 1910); State v. Walton, 236 Pac. 629 
(Okla., 1925). “In common parlance ‘considera¬ 
tion’ means deliberation, thought, but in legal 
phraseology, when the word is used in speaking of 
the ‘consideration of the Court’ it means judg¬ 
ment.” 1. Words and Phrases, Vol. 2, p. 1443. 

The appellant cites a press release as showing 
that the Commission really acted on its own mo¬ 
tion. The press release was erroneous in inter¬ 
preting the Commission’s action. Rule 100.4 of 
the Commission’s Rules of Practice and Procedure 
reads: “The minutes of a meeting of the Commis¬ 
sion shall be the official record of any action taken 
therein, and shall be kept by and in the office of 
the Secretary.” Minute #432 of the General Ses- 





25 


sion Meeting held December 2, 1936 (set forth 
above) is the only official record of the action taken, 
and the Commission’s action may not be misin¬ 
terpreted on the authority of a press release. 

The fact is that the Commission acted favor¬ 
ably on Watertown’s petition for rehearing and 
on Brockway’s petition to intervene. 

However, if the view could be taken (which we 
deny) that the Commission has not acted on Wa¬ 
tertown’s petition for rehearing, then appellant’s 
action must fail also, as Watertown is entitled to 
have its petition acted upon. 

c. The Commission has express statutory authority to order that the 

rehearing be held de novo 

Appellant complains that the Commission ex¬ 
ceeded its powers in ordering the rehearing to be 
held de novo. 

Section 405 of the Act (48 Stat. 1095) contains 
the following provision: “In case a rehearing is 
granted, the proceedings shad conform as nearly as 
/ may he to the proceedings in an original hearing, 
except as the Commission may otherwise direct.” 
[Italics supplied.] 

We submit that the plain language of the statute 
authorizes the Commission to order the hearing de 
novo and that no other citation of authority is nec- 
cssary. A hearing de novo is to be regarded as an 
original proceeding. United States v. Ritchie, 58 
U. S. 524, 533 (1854). The Commission could not 
more fully follow the mandate of the statute than 
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by ordering the matter heard anew, Spano v. West - 
ern Fruit Growers, 83 F (2d) 150,152 (C. C. A. 10, 
1936). 

d. The parties to the hearing de novo were parties to the proceedings 
on the applications of one another 

Appellant complains that new parties will par¬ 
ticipate in the hearing de novo . Nevertheless, in 
the statement of facts contained in its Petition for 
Reconsideration (R. 46-47), the appellant as¬ 
serted : 

(3) The applications of Black River Val¬ 
ley Broadcasts, Inc., and of The Brockway 
Company were scheduled for hearing before 
an Examiner on June 23,1936. On or about 
June 10,1936, The Brockway Company filed 
a petition to postpone the hearing upon its 
application to some date subsequent to Sep¬ 
tember 1,1936, and as reason therefor stated 
that there had been filed an application for 
the voluntary assignment to it of the license 
to operate Station WCAD, Canton, New 
York, held by St. Lawrence University. 
(Station WCAD operates specified hours, 
daytime only, with 500 watts power on 1,220 
kilocycles.) The petition to postpone was 
granted. 

(4) On June 23, 1936, the hearing upon 
the application of Black River Valley 
Broadcasts, Inc., was held before the same 
Examiner who had heard the application of 
the Watertown Broadcasting Corporation 
and had recommended the granting of the 
latter. Representatives of both The Brock- 
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way Company and the Watertown Broad¬ 
casting Corporation appeared at the hearing 
and cross-examined the witnesses who testi¬ 
fied on behalf of Black River Valley Broad¬ 
casts, Inc. 

The application for assignment of license of 
WCAD from St. Lawrence University to Brock¬ 
way (Bl-AL-118) is not related to the applica¬ 
tions of Watertown, Black River, and Brockway 
to establish stations in Watertown, New York, as 
the specific purpose of the application is to assign 
the license of a station (WCAD) located in Can¬ 
ton, New York. The Brockway application to 
move WCAD to Watertown, New York (Bl-P- 
937), of course, conflicts with the Watertown and 
Black River applications, but, as will be observed 
from the original hearing notice on the Black River 
application (R. 12), Brockway was made a party 
to said hearing because of conflict arising from its 
request to use the identical frequency. 

In short, Watertown, Black River, and Brock¬ 
way are entitled to participate in the hearings on 
the applications of one another, they have hereto¬ 
fore so participated, and the Commission is merely 
directing that the respective applications be heard 
together. 

(e) The Commission acted expeditiously on Watertown’s petition for 

rehearing 

Appellant complains that the Commission’s 
Order granting its application was effective Oc¬ 
tober 13, 1936, and that the Commission did not 
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enter its Order directing the rehearing until De¬ 
cember 2, 1936, or fifty days thereafter. 

Any party or aggrieved person, however, was 
allowed twenty days under the Act to file a peti¬ 
tion for rehearing or appeal to this Court. On 
November 2, 1936, Watertown filed a petition for 
rehearing (R. 32). It took the appellant fourteen 
days to file its Opposition to said petition on No¬ 
vember 16, 1936 (R. 40). Brockway petitioned to 
intervene in the hearing sought by Watertown on 
November 9, 1936. During this period the Com¬ 
mission was functioning through Divisions created 
pursuant to Section 5 of the Act (48 Stat. 1068), 7 
and Watertown’s petition was a matter referable 
to the Commission en banc for disposal at a general 
session. Nevertheless, the Commission acted on 
the petition within sixteen days after receiving the 
appellant’s Opposition. 

In Saginaiv Broadcasting Company v. Federal 
Communications Commission, 96 F. (2d) 554 
(App. D. C., March 16, 1938), this Court pointed 
out that “it is hardly to be expected that within 20 
days a petition for rehearing may be properly pre¬ 
pared by counsel for a defeated applicant, substan¬ 
tially considered by the Commission, and ruled on.” 

The appellant’s complaint is palpably baseless. 

7 The Divisions were created by General Order Xo. 1 on 
July 17, 19:14 (Minute #2) and were dissolved by General 
Order Xo. 20, adopted October 13, 1937, effective Xovember 
15, 1937 (Minute #572). 
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(0 The Commission actually set aside its order granting appellant’s 

application 

Appellant asserts that “the statutory ‘rehearing’ 
does not, of itself, operate to ‘stay or postpone the 
enforcement’ of the grant involved” (App. Brief, 
p. 11), and “the effective date of the order granting 
appellant’s application was never extended or post¬ 
poned” (p. 4). 

Yet, on pages 4 and 13 the appellant points out 
that the Order granting its application was set 
aside. 

Section 405 of the Act (48 Stat. 1095) contains 
a provision that “no such application [for rehear¬ 
ing] shall excuse any person from complying with 
or obeying any decision, order, or requirement of 
the Commission, or operate in any manner to stay 
or postpone the enforcement thereof, without the 
special order of the Commission.” 

The construction permit issued to the appellant, 
effective on October 13, 1936, provided that con¬ 
struction should commence by December 13, 1936, 
and be completed by June 13,1937. There was no 
requirement for the appellant to build the station 
before the date authorized for the commencement 
of construction. 

If, in view of the then pending petition for 
rehearing, the appellant desired prudently to seek 
a special order postponing the date of commence¬ 
ment of construction it could have done so. But 
it is inconceivable that the Commission would 
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adopt such a special order in advance of or in antic¬ 
ipation of its action on the petition for rehearing. 
4 ‘It is more reasonable to assume * * * that 

an interested person should be alert to protect his 
own interests than to assume that Congress in¬ 
tended the Commission to consider on its own 
motion the possible effect of its action in each 
case * * * ” Red River Broadcasting Com¬ 
pany v. Federal Communications Commission, 98 
F. (2d) 282 (App. D. C., decided May 2, 1938). 

When the Commission had opportunity to act 
on the petition for rehearing it set the grant aside 
(R. 39). 

3. The Court below properly granted the Commission’s 
motion to dismiss because it had no power to grant 
the relief prayed for, since in order to do so it would 
have had to interfere with the lawful exercise of the 
discretion of an administrative body 

The Amended Bill (R. 2) shows that the appel¬ 
lees are sued in their official capacities as members 
of the Federal Communications Commission, and 
in such capacities they are “authorized to allocate 
and license for use radio broadcasting facilities in 
the United States.” That the Commission must 
exercise discretion in the performance of its duties 
is undisputed. 

Section 405 of the Act (48 Stat. 1095) states that 
“it shall be lawful for the Commission in its dis¬ 
cretion to grant such a rehearing if sufficient rea¬ 
son therefor be made to appear.” The Comniis- 
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sion found sufficient reason to act favorably on 
Watertown’s petition for rehearing. 

Nevertheless the appellant prayed the Court 
below to perpetually enjoin the Commission from 
holding the hearing ordered in Minute #432, supra, 
and from granting the other applications involved 
therein. Appellant also requested the Court below 
to direct the Commission to issue to it a construc¬ 
tion permit. 

The Court below did not err in dismissing the 
Amended Bill. The Commission has entered no 
final order refusing appellant’s application. Re¬ 
duced to its essentials, the Amended Bill merelv 
complains that a new hearing has been ordered, 
and that because of this the prior grant to Black 
River has been set aside. This action, however, 
was based on statutory authority and involved the 
exercise of administrative discretion, which can¬ 
not be disturbed in the District Court in an injunc¬ 
tive proceeding: U. S . ex rel. Ness v. Fisher, 223 
U. S. 683 (1912) ; McCarl v. Waiters, 59 App. D. C. 
237, 38 F. (2d) 942 (1930) ; Louisiana v. McAdoo, 
234 U. S. 627 (1914); Keusch v. Lane, 47 App. 
D. C. 577 (1918). 

4. The appellant was imprudent and heedless of the law 
in proceeding to construct in the face of a petition 
for rehearing validly filed by an adverse party 

Appellant asserts that shortly after October 13, 
1936, and during the month of November 1936, it 
expended a considerable sum in construction work 
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on the proposed station. In other words, appel¬ 
lant complains that it proceeded without regard to 
the rights of the other parties involved in the hear¬ 
ing on its application, and it desires the Court to 
sanction such action. 

Under the express terms of the construction per¬ 
mit the appellant was not required to commence 
construction until December 13, 1936 (R. 13). It 
had six months to complete construction, that is, 
until June 13, 1937 (R. 13). Nevertheless appel¬ 
lant proceeded to construct before it was required 
to commence. 

The Commission expressly provides for a period 
of two months from the effective date of its grants, 
as a precautionary interim during which the stat¬ 
utory periods of time in which rehearings or ap¬ 
peals may be allowed will elapse before the per¬ 
mittee commences construction. 

It is uncontroverted that Watertown’s petition 
for rehearing was filed within the time limitation 
contained in Section 405 of the Act (48 Stat. 1095) 
and was, therefore, validly before the Commission 
for action on November 2,1936. Despite its knowl¬ 
edge of the pendency of said petition appellant 
proceeded to construct during the month of No¬ 
vember, 1936. It is submitted that where an ap¬ 
plication for rehearing has been timely filed, the 
permittee is put on notice that the rights of the 
other party must be adjudicated. 

Manifestly, the appellant failed to exercise ordi¬ 
nary prudence and was heedless of the provisions 
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of Section 405 of the Act (48 Stat. 1095) when it 
proceeded with construction in the face of a timely- 
filed application for rehearing which had not been 
acted on. It is fundamental that courts of equity 
will not relieve a party when its condition is attrib¬ 
utable to a failure to exercise ordinaiy care for its 
own protection. In Great Western Manufactur¬ 
ing Co. v. Adams, 176 Fed. 325 (C. C. A. 8, 1910) 
the Court said (p. 327) : 

Courts of equity will not relieve parties 
from the consequences of their own folly or 
assist them when their condition is attribut¬ 
able to a failure to exercise ordinary care 
for their own protection. Farnsworth v. 
Duffer, 142 U. S. 43. * * * 

5. Approval of appellant’s contention would deprive the 
intervener of statutory rights 

As we have pointed out heretofore, Section 405 
of the Act (48 Stat. 1095) provides that any party 
to a proceeding may make application for * 4 re¬ 
hearing of the same.” Watertown availed itself 
of this administrative remedy by filing a petition 
for rehearing. The Commission had to act on this 
petition: 

In the present case, also, the petition for 
rehearing is a matter of right, as distin¬ 
guished from a matter of grace. Leave to 
file is not required under Section 405 of the 
Communications Act. Consequently—as 
was conceded by all parties on oral argu¬ 
ment—the question whether the Commission 
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has entertained the petition does not arise, 
the Commission being without power to re¬ 
fuse to entertain it. Southland Industries v. 
Federal Communications Commission, — F. 
(2d) — (App. D. C., June 15, 1938). 

See also Woodmen of the World v. Federal Com¬ 
munications Commission, — F. (2d) — (App. D. C., 
June 15, 1938). 

In consideration of said petition the Commission 
oi'dered the Watertown and Black River applica¬ 
tions to be heard anew. The appellant in this pro¬ 
ceeding seeks the aid of the District Court in nulli¬ 
fying the Commission’s action. If the appellant 
were successful, the petition for rehearing would be 
rendered ineffective, and the intervener would be 
deprived of rights provided by Section 405 of the 
Act. 

6. Appellant has not been and will not be irreparably 

injured 

The appellant contends that it will be irrepa¬ 
rably injured by the Commission’s action as shown 
in Minute #432, supra. This contention is clearly 
and unequivocally answered by the fact that the 
Commission’s action involves no final determina¬ 
tion of appellant’s application. Upon rehearing 
and consideration of all the facts, the Commission 
may affirm, reverse, change, or modify its order 
in the public interest, convenience, and necessity 
(Section 405 of the Act, 47 U. S. C., Sec. 45; 48 
Stat. 1095, set forth in extenso in note 6 , supra). 
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The only conceivable contention the appellant 
may urge is that the final decision of the Commis¬ 
sion may possibly be adverse to it. It is funda¬ 
mental, however, that a court of chancery will not 
maintain a Bill merely to declare possible future 
rights. Cross v. De Valle, 1 Wall. 1,15 (1863). 

In Ohio Custom Garment Company v. Lind 
(D. C. S. D. Ohio, 1936), 13 F. Supp. 533, the court 
said: 

The allegation is that “if” such an order 
is made the effect will be to cause certain 
things to happen, none of which, however, 
are absolutely bound of necessity to flow 
from a cease and desist order. * * * 

The court is of the opinion that these 
allegations do not state a cause of action 
warranting any injunctive relief. They are 
all predicated upon conjecture as to what 
may at some time be done by the board by 
way of entering an order. * * * 

In Red River Broadcasting Company v. Federal 
Communications Commission (App. D. C., May 2, 
1938), 9S F. (2d) 282, this court pointed out that 
“appellant seeks further to excuse its failure, affirm¬ 
atively to seek administrative relief, by contend¬ 
ing that, even if it had attempted to do so, its 
request would have been denied; consequently, that 
its attempt would have been a futile and useless 
gesture. We cannot assume that consequence. 
If under such circumstances relief had been sought 
and denied, then there would have been a basis for 
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appeal. As was said by the Supreme Court in 
Highland Farms Dairy v. Agnew, 300 U. S. 608, 
616-617 (1937): One who is required to take out 
a license will not be heard to complain in advance 
of application that there is danger of re¬ 
fusal. * * * He should apply and see what 
happens.’ ” 

The applicable rule has been well settled in 
Myers v. Bethlehem Shipbuilding Corporation, 
303 U. S. (Preliminary Print) 41, 50-52 (1938), 
by the Supreme Court, in the following language: 

The Corporation contends that, since it 
denies that interstate or foreign commerce 
is involved and claims that a hearing would 
subject it to irreparable damage, rights 
guaranteed by the Federal Constitution 
will be denied unless it be held that the Dis¬ 
trict Court has jurisdiction to enjoin the 
holding of a hearing by the Board. So to 
hold would, as the Government insists, in 
effect substitute the District Court for the 
Board as the tribunal to hear and determine 
what Congress declared the Board exclu- 
sivelv should hear and determine in the first 
instance. The contention is at war with the 
long settled rule of judicial administration 
that no one is entitled to judicial relief for 
a supposed or threatened injury until the 
prescribed administrative remedy has been 
exhausted. That rule has been repeatedly 
acted on in cases where, as here, the conten¬ 
tion is made that the administrative body 
lacked power over the subject matter. 
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Obviously, the rule requiring exhaustion 
of the administrative remedy cannot be cir¬ 
cumvented by asserting that the charge on 
which the complaint rests is groundless and 
that the mere holding of the prescribed ad¬ 
ministrative hearing would result in irre¬ 
parable damage. Lawsuits also often prove 
to have been groundless; but no way has 
been discovered of relieving a defendant 
from the necessity of a trial to establish the 
fact. 

7. Appellant has a plain, speedy, and adequate remedy 
at law under section 402 (b) of the Communications 
Act of 1934 (48 Stat. 926; 48 Stat. 1093 ; 50 Stat. 197), 
which provides for appeal to the United States 
Court of Appeals for the District of Columbia from 
any final decisions of the Commission 

The Judicial Code provides that: “Suits in 
equity shall not be sustained in any court of the 
.United States in any case where a plain, adequate, 
and complete remedy may be had at law.” (Judi¬ 
cial Code, Section 267; 18 U. S. C. Sec. 384 ; 36 
Stat. 1163.) For the purpose of the foregoing 
statute the District Court of the United States for 
the District of Columbia is a court of the United 
States (Tit. 18, Sec. 43, D. C. Code). 

In the case of Matthews v. Rogers, 284 U. S. 521 
(1932), Mr. Justice Stone, referring to Section 267 
of the Judicial Code, supra, said (p. 525): 

The effect of this section which was but 
declaratory of the Rule in equity, estab¬ 
lished long before its adoption, is to em- 
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phasize the Rule and to forbid in terms 
recourse to the extraordinary remedies of 
equity where the right may be fully pro¬ 
tected by law. [Italics supplied.] 

Section 402 (b) of the Act (47 U. S. C. Sec. 402; 
48 Stat. 926; 48 Stat. 1093) provides for appeals 
to the United States Court of Appeals for the Dis¬ 
trict of Columbia from decisions of the Commis¬ 
sion (1) by any applicant for a permit or license 
whose application is refused, and (2) by any other 
person aggrieved by any decision granting or re¬ 
fusing any such application. This provides the 
plaintiff with a plain, adequate, and complete 
remedy at law within the purview of Section 267 
of the Judicial Code, supra. Sykes v. Jenny Wren 
Co., 64 App. D. C. 379, 78 F. (2d) 729 (1935) ; The 
Monocacy Broadcasting Co. v. Prall, 90 F. (2d) 
421 (1937). 

8. Appellant has waived its specification of errors 
numbered 3, 4, and 5 

On May 6, 1938 (R. 62), the appellant filed the 
following supplemental assignment of errors (set 
forth on page 7 of appellant’s brief) : 

3. In denying appellant’s motion to strike 
certain items in the Commission’s counter¬ 
designation of record. 

4. In permitting consideration of matters 
not contained in the amended bill of com¬ 
plaint. 

5. In refusing to make findings of fact 
and conclusions of law. 
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In its brief, however, appellant asserts “these 
errors will not be urged or discussed before this 
Court unless the appellees seek to enlarge the 
issues and refer to that part of the printed record 
following page 24. ” 

In other words the appellant desires to restrict 
argument to a portion of the record and to ignore 
matters considered by the Court below. There 
could be no question as to the appellees seeking 
“to enlarge the issues.’’ The appellees must sub¬ 
mit their case upon the record and not upon a 
fraction of the record. In doing this they are not 
“enlarging” the issues, but are confining them¬ 
selves to the real issues. 

This Court’s Rule 8 provides that an appellant’s 
brief shall contain a statement of the case (not a 
fraction of the case) and such of the errors as shall 
be relied upon. The Rule also provides that no 
party will be permitted to file a brief after the ex¬ 
piration of the time allowed. 

The appellant has relied on two alleged errors, 
namely, that the Court below erred (1) in holding 
that appellant has an adequate remedy at law, and 
(2) in dismissing the amended bill of complaint. 
The appellant could not assume that the Commis¬ 
sion would not rely on the entire record made in 
the Court below. 

Under these circumstances it is submitted that 
the appellant has waived the assignment of errors 
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set forth above. Eastman Co. v. Southern Photo 
Co., 273 U. S. 359, 369 (1927). 

V. CONCLUSION 

We respectfully submit, therefore, that the de¬ 
cree of the District Court should be affirmed. 

Federal Communications Commission, 
By Hampson Gary, 

General Counsel. 

Wm. H. Bauer, 

Acting Assistant General Counsel. 

Fanney Neyman, 

Assistant Counsel. 

Andrew G. Haley, 

Assistant Counsel. 


U. S GOVERNMENT PRINTING OFFICE: 










IN THE 


CLERK 


©mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


April Term, 1938 


No. 7170 —Special Calendar 


Black River Valley Broadcasts, Inc., Appellant, 


Frank R. McNinch, Eugene 0. Sykes, Norman S. 
Case, T. A. M. Craven, Thad H. Brown, George H. 
Payne, Paul W. Walker, as the Federal Commu¬ 
nications Commission,; Appellees, and Watertown 
Broadcasting Corporation, Intervener. 


BRIEF ON BEHALF OF WATERTOWN BROAD¬ 
CASTING CORPORATION, INTERVENER. 


Horace L. Lohnes, 

H. L. McCormick, 

Attorneys for Intervener. 


Puss or Byron S. Adams. Washington. D. 0- 








IN THE 


®ntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
April Term, 1938 


No. 7170 —Special Calendar 


Black River Valley Broadcasts, Inc., Appellant, 

v. 

Frank R. McNinch, Eugene 0. Sykes, Norman S. 
Case, T. A. M. Craven, Thad H. Brown, George H. 
Payne, Paul W. "Walker, as the Federal Commu¬ 
nications Commission, Appellees, and Watertown 
Broadcasting Corporation, Intervener. 


BRIEF ON BEHALF OF WATERTOWN BROAD¬ 
CASTING CORPORATION, INTERVENER. 


PRELIMINARY STATEMENT. 

As stated in the brief of the appellant, and the brief 
of the appellees, this is an appeal from a decree of the 
District Court of the United States for the District 
of Columbia dismissing the amended bill of complaint 
filed by the appellant, plaintiff below. 
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FACTUAL BACKGROUND OF THE CASE. 

On, to wit, October 3, 1935 (R. 33), the Watertown 
Broadcasting Corporation, Intervener, hereinafter re¬ 
ferred to as “Watertown,” applied to the Federal 
Communications Commission, Appellees, hereinafter 
referred to as “Commission,” for a permit to con¬ 
struct a radio station in the city of Watertown, New 
York, to operate on the frequency of 1270 kilocycles 
with a power of 250 watts daytime only. Thereafter 
on November 12, 1935 (R. 66), Watertown’s applica¬ 
tion was designated to be heard before an Examiner of 
the Commission, and on January 9th, 10th and 11th of 
1936, said application was heard before Examiner Dal- 
berg. Thereafter, on March 13, 1936, the Examiner 
filed his report wherein he recommended to the Com¬ 
mission that Watertown’s application be granted (R. 
66 ). 

Thereafter, on to wit, April 8, 1936 (R. 33), Black 
River Valley Broadcasts, Inc., hereinafter referred to 
as “Black River,” filed an application with the Com¬ 
mission for a permit to construct a radio station in 
Watertown, New York, to operate on the frequency of 
1420 kilocycles with a power of 250 watts daytime and 
100 watts nighttime with unlimited time. The appli¬ 
cation of Black River was thereafter heard before an 
Examiner of the Commission on, to wit, June 23, 1936 
(R. 63). The Examiner filed his report on, to wit, July 
24, 1936, wherein he recommended that the application 
of Black River be granted. 

To the report of the Examiner recommending the 
grant of the Black River application, both Watertown 
and the Brockwav Corporation filed exceptions (R. 
64). 
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Thereafter, on, to wit, September 10,1936, oral argu¬ 
ment on the exceptions to the Examiner’s report was 
had before the Broadcast Division of the Commission 
(R. 3, 64), and thereafter, on, to wit, September 22, 
1936, the Broadcast Division of the Commission re¬ 
versed the Examiner in the Watertown case and sus¬ 
tained the Examiner in the Black River case and or¬ 
dered the issuance to Black River of the construction 
permit for 'which it had applied (R. 3). The order of 
the Broadcast Division of the Commission j^rovided 
that Black River should commence construction Decem¬ 
ber 13,1936, and that construction should be completed 
by June 13,1937 (R. 15). 

Thereafter, within the time provided by statute and 
the rules of the Commission, and on, to wit, October 30, 
1936, Watertown filed with the Commission a petition 
seeking a rehearing of the matters which had there¬ 
tofore been heard before the Examiner and the Broad¬ 
cast Division of the Commission (R. 32-36, 64, 68). A 
copy of said petition for rehearing was duly served on 
Black River, and on, to wit, November 13, 1936, Black 
River filed its opposition to Watertown’s petition for 
rehearing (R. 44, 64, 68). 

Thereafter, on, to wit, December 2, 1936, the Com¬ 
mission acted upon Watertown’s petition for a rehear¬ 
ing and the Commission thereupon set aside the action 
of the Broadcast Division and set the application of 
Black River and the application of Watertown for a 
hearing de novo at a time and place thereafter to be 
fixed (R. 39, 64, 68). Both Black River and Watertown 
were, on December 3,1936, advised of the action of the 
Commission, and both Black River and Watertown 
were advised that the action of the Broadcast Division 
under date of, to wit, September 22, 1936, had been 
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reversed and that the application of both Black River 
and Watertown had been set for a hearing de novo. 
This action of the Commission was eleven days prior to 
the date when Black River was required to commence 
construction according to the order of the Broadcast 
Division (R. 15). 

Thereafter, on, to wit, March 17, 1937, the Commis¬ 
sion designated May 19, 1937, as the date upon which 
the hearing de novo should be had upon the applica¬ 
tion of Black River and the application of Watertown 
(R. 65, 68). 

On, to wit, March 22, 1937, Black River filed a peti¬ 
tion asking the Commission to reconsider and reverse 
its action of December 2, 1936 (R. 46, 65), and on April 
14, 1937, the Commission denied the said last men¬ 
tioned petition (R. 55, 56, 65). 

On, to wit, May 4, 1937, the above mentioned hear¬ 
ing de novo was continued indefinitely by the Commis¬ 
sion pending final determination of the suit instituted 
in the lower court by Black River (R. 65, 69). 

PROCEEDINGS IN THE DISTRICT COURT. 

When the amended bill of complaint was filed in the 
lower court, both the Commission and Watertown filed 
their separate answers reserving exceptions to the 
legal insufficiency of the amended bill of complaint. 
Thereafter, on separate motions of the Commission 
and Watertown, the legal sufficiency of the bill of com¬ 
plaint was called up for hearing before Mr. Justice 
Bailey (R. 20, 21, 22). 

By an agreement of all parties in open court, the 
last mentioned hearing was continued to permit all 
parties to present to the trial justice copies of any 
and all documents and papers filed with the Commis- 
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sion, as well as all orders of the Commission in connec¬ 
tion with both the Black River and the Watertown ap¬ 
plications. This last hearing before Mr. Justice Bailey 
was held on March 2, 1938, and at that time there was 
submitted to the trial justice without objection, cer¬ 
tain documents and papers which were considered by 
him by agreement of all parties. These papers which 
are contained in the record on appeal are: 

1. Petition for rehearing filed by watertown 
with Commission on October 30, 1936 (R. 32, 

64, 68). 

2. Opposition to Watertown’s petition for 
rehearing filed by Black River with the Com¬ 
mission on November 14, 1936 (R. 40, 64, 6S). 

3. Excerpt from Minute No. 432 of Decem¬ 
ber 2, 1936 (R. 39). 

4. Petition of Black River for reconsidera¬ 
tion of the Commission’s order of December 
2, 1936, filed with the Commission March 22, 

1937 (R. 46, 65). 

5. Excerpt from Minute No. 496 of the Com¬ 
mission dated April 14, 1937, denying Black 
River’s petition for reversal of the Commis¬ 
sion’s order of December 2, 1936 (R. 56). 

6. Letter dated April 15, 1937, from the Act¬ 
ing Secretary of the Commission to counsel 
for Black River advising of the action of the 
Commission (R. 55). 

7. Supplemental statement filed by Water- 
town with the Commission on November 9, 
1936, in connection with its petition for re¬ 
hearing (R. 57, 64, 68). 

8. The Commission’s liistorv card covering 
the application of Black River (R. 62). 
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9. The Commission’s history card covering 
the Watertown application (R. 66). 

10. Letter from the Acting Secretary of the 
Commission dated January 23, 1937, request¬ 
ing return of the construction permit thereto¬ 
fore issued to Black River (R. 69). 

At the hearing before Mr. Justice Bailey on March 
2, 1938, it was conceded by all parties that the funda¬ 
mental questions involved in the equity suit filed by 
Black River were legal, and that the records of the 
Commission would disclose the ultimate facts which 
must be considered in order to arrive at a proper deter¬ 
mination of the questions of law involved. All of the 
parties to the proceeding were of course willing for the 
trial justice to know all of the ultimate facts so that 
an equitable decision could be rendered without a long 
and unnecessary delay. This spirit of fairness by all 
of the parties to the proceeding enabled the trial court 
to reach a speedy determination of the ultimate 
questions in the case, and it also saved all of the par¬ 
ties from the needless expense of a trial. 

THE DECISION OF THE LOWER COURT WAS 
CORRECT AS A MATTER OF LAW. 

Both Watertown and Black River were applicants 
for a new station in Watertown, New York. As stated 
by Black River in its amended bill of complaint (R. 6) 
and in its brief, only one of the applications can be 
consistently granted. The two applications were heard 
separately and the Examiner in each case recommended 
that the application be granted. (R. 63, 66) Water- 
town filed exceptions to the recommendation of the 
Examiner that the Black River application be granted 
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(R. 64), and thus the two applications came on for a 
consolidated argument and review by the Broadcast 
Division of the Commission and that Division had be¬ 
fore it both applications when it acted on September 
22, 1936, to deny the Watertown application and to 
grant the Black River application. 

Section 405 of the Communications Act of 1934 pro¬ 
vides : 


“After a decision, order, or requirement has 
been made by the Commission in any proceed¬ 
ing, any party thereto may at any time make 
application for rehearing of the same, or any 
matter determined therein, and it shall be law¬ 
ful for the Commission in its discretion to 
grant such a rehearing if sufficient reason 
therefor be made to appear: Provided, how¬ 
ever, That in the case of a decision, order, or 
requirement made under Title III, (relating to 
broadcasting) the time within which appli¬ 
cation for rehearing may be made shall be lim¬ 
ited to twenty days after the effective date 
thereof, and such application may be made by 
any party or any person aggrieved or whose 
interests are adversely affected thereby. Ap¬ 
plications for rehearing shall be governed by 
such general rules as the Commission may es¬ 
tablish. Xo such application shall excuse any 
person from complying with or obeying any 
decision, order, or requirement of the Com¬ 
mission, or operate in any manner to stay or 
postpone the enforcement thereof, without the 
special order of the Commission. In case a re¬ 
hearing is granted, the proceedings thereupon 
shall conform as nearly as may be to the pro¬ 
ceedings in an original hearing, except as the 
Commission may otherwise direct; and if, in 
its judgment, after such rehearing and the 
consideration of all facts, including those aris- 
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ing since the former hearing, it shall appear 
that the original decision, order, or require¬ 
ment is in any respect unjust or unwarranted, 
the Commission may reverse, change, or mod¬ 
ify the same accordingly. Any decision, or¬ 
der, or requirement made after such rehear¬ 
ing, reversing, changing, or modifying the 
original determination, shall be subject to the 
same provisions as an original order.” 

The order of the Broadcast Division became effec¬ 
tive October 13, 1936. (R. 3) The order on its face 
shows that Watertown was a party to the proceeding 
under consideration. Section 405 of the Act provides 
that such a party may file an application for rehear¬ 
ing within twenty days after the effective date of such 
an order. Certainly Watertown was a party “ag¬ 
grieved or whose interests were adversely affected” 
by the order. Within the twenty day period provided 
by Section 405, Watertown filed its petition for rehear¬ 
ing with the Commission. (R. 32, 64, 68) Black River 
was served with a copy of this petition and on Novem¬ 
ber 16th, filed its opposition to the petition for rehear¬ 
ing. (R. 40, 64, 68) Section 405 expressly provides 
that “it shall be lawful for the Commission in its dis¬ 
cretion to grant such a rehearing if sufficient reason 
therefor be made to appear:” (Italics supplied) 

The Commission in its discretion did, on, to wit, De¬ 
cember 2, 1936, grant the Watertown petition for re¬ 
hearing and the Commission at the same time ordered 
both the Watertown and Black River applications to 
be set down for a hearing de novo (R. 39, 64, 68). Sec¬ 
tion 405 provides expressly that “In case a rehearing 
is granted, the proceedings thereupon shall conform as 
nearly as may be to the proceedings in an original 
hearing ...” 
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When the Black River application was designated 
for hearing, the Commission made Watertown a party 
respondent to it (R. 17-19). Black River, therefore, 
knew that Watertown was a party aggrieved or whose 
interests were adversely affected by the Order of the 
Commission granting the Black River application. 
Black River, therefore, knew that under Section 405 of 
the Act, Watertown had a lawful right to file a petition 
for rehearing. It also knew that this petition could be 
filed at any time within twenty days after the effective 
date of the Commission’s Order. It also knew that un¬ 
der Section 405 of the Act, it was lawful for the Com¬ 
mission, in its discretion, to grant such a rehearing. 

It is apparent from the foregoing that Watertown, 
by this suit, is seeking only to control the discretion of 
the Commission through injunctive proceedings. Black 
River is seeking a decree which will nullify the action 
of the Commission in granting a rehearing in its dis¬ 
cretion. 

“ • * * an officer to whom public duties are 
confided by law, is not subject to the control of 
the courts in the exercise of the judgment and 
discretion which the law reposes in him as a 
part of his official function. Certain powers 
and duties are confided to those officers, and to 
them alone, and however the courts may, in 
ascertaining the rights of parties in suits prop¬ 
erly before them, pass upon the legality of 
their acts, after the matter has once passed 
beyond their control, there exists no power in 
the courts, by any of its processes, to act upon 
the officer so as to interfere with the exercise 
of that judgment while the matter is properly 
before him for action. The reason for this is, 
that the law reposes this discretion in him for 
that occasion, and not in the courts. The doc- 
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trine, therefore, is as applicable to the writ of 
injunction as it is to the writ of mandamus.” 
Gaines vs. Thompson, 19 L. Ed. 62; 74 U. S. 

347. 

It is generally held that neither an injunction nor a 
mandamus will lie against a public officer to control 
him in discharging an official duty which requires the 
exercise of judgment and discretion. See, The River¬ 
side Oil Co. v. Hitchcock, 190 U. S. 316; 47 L. Ed. 1074; 
Maese v. Hermann, 17 App. D. C. 52, affirmed 183 U. S. 
372; 46 L. Ed. 335. 

Watertown Had a Right to Exhaust Its Legal Reme¬ 
dies Before the Commission Without Being Penal¬ 
ized. 

Black River takes the position that both the Water- 
town and Black River applications cannot be granted. 
After the effective date of the Commission’s Order, 
Watertown had a period of twenty days within which 
it could either appeal to this court from the Order of 
the Broadcast Division, or file a Petition for Rehear¬ 
ing. (See Sec. 402 (b) and Sec. 405 of the Act.) Either 
proceeding may be taken by any person “aggrieved or 
whose interests are adversely affected” by the Order 
of the Commission. Watertown chose to file a Petition 
for Rehearing and such a petition was filed within 
twenty days after the effective date of the Order. 
Black River now contends that the Commission had no 
power to grant such a petition for rehearing; that the 
Order of the Commission is final, and that permanent, 
irrevocable rights were granted to Black River by vir¬ 
tue of the Order. To be entirely consistent Black River 
would have to take the position that the Order was ir¬ 
revocable and that it would not have been subject to 
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review by this court had Watertown elected to note an 
appeal under Section 402 (b) instead of filing a petition 
for rehearing under Section 405. In order to be con¬ 
sistent in its procedure it would have been compelled 
io seek an injunction to prevent this court from enter¬ 
taining the appeal had Watertown elected to note an 
appeal instead of seeking a review by the Commission 
itself. 

An Order of the Commission is only conditionally 
final during the statutory twenty-day period for noting 
an appeal or for filing a petition for rehearing. When 
a petition for rehearing is filed the Order automati¬ 
cally ceases to become final until the petition for re¬ 
hearing has been disposed of. The Southland Indus¬ 
tries v. F. C. C. y _App. D. C.decided June 15, 

1938; Woodmen of the World v. Federal Communica¬ 
tions Commission, .... App. D. C.decided June 

15, 1938. 

Carried to its logical conclusion the contention of 
Black River is that the successful party before the 
Commission is not affected by a petition for a rehear¬ 
ing which is filed by a person who is aggrieved or 
whose interests are adversely affected by the same 
Order. Its contention is that the Commission may re¬ 
hear the application of the unsuccessful party but such 
a rehearing must not affect the successful party. The 
contention is obviously unsound. 

If Black River Spent Any Money for Construction, 
It Did So at Its Own Peril. 

The Order of the Broadcast Division granting the 
Black River application was effective October 13, 1936. 
(R. 3) That Order required construction to begin by 
December 13, 1936, or sixty days after the effective 
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date. (R. 15) It is significant that Black River does 
not state in its pleading the date upon which it com¬ 
menced construction. Obviously, if it commenced con¬ 
struction within the twenty day period allowed for 
filing a petition for a rehearing, or noting an appeal to 
this court, it would do so knowing full well that under 
the law either the Commission or this court might re¬ 
verse the Order granting its application. Black River 
would not be entitled to any sympathy for expending 
money during this period. If it commenced construc¬ 
tion after the petition for rehearing had been filed, it 
would be entitled to even less sympathy, because upon 
the filing of the petition for rehearing the Order of the 
Commission ceased to be an effective final Order. See, 
Southland Industries v. F. C. <?.; Woodmen of the World 
v. F. C. C., supra. It can hardly be contended that the 
jurisdiction of a court of equity can be invoked merely 
for the purpose of assisting one to escape the conse¬ 
quences of his own rash, heedless acts. See, Great 
Western Manufacturing Company v. Adams, 176 Fed. 
325. 

The Commission Has Not Rendered Any Decision 
Which is Adverse to Black River. 

It cannot be assumed that the Commission will de¬ 
cide the rights of Watertown and Black River on any 
basis except the facts in the record itself and from a 
consideration of public interest, convenience and neces¬ 
sity. A court of equity cannot indulge in the idle spec¬ 
ulation that an administrative quasi-judicial Commis¬ 
sion will at some time in the future pass an order which 
may be arbitrary, erroneous or capricious. The mere 
possibility that the Commission may at some time in 
the future make an order which is adverse to Black 
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River is not sufficient to confer jurisdiction upon a 
court of equity to enjoin the Commission from even 
considering the matter. The Ohio Custom Garment 
Company v. Lind , 13 Fed. Sup. 533; Red River Broad¬ 
casting Company v. F. C. C., 98 Fed. (2d) 282; Myers 
v. Bethlehem Shipbuilding Corporation, 303 U. S. 41. 

Black River Has An Adequate Remedy at Law. 

If the Commission should at any time in the future 
deny the Black River application for a construction 
permit, or should any order aggrieve Black River or 
adversely affect its interests, it may appeal to this 
Court under the provisions of Section 402 of the Com¬ 
munications Act of 1934. See also, Sykes v. Jenny 
Wren Co., 64 App. D. C. 379; Monocacy Broadcasting 
Co. v. Prall, 90 Fed. (2d) 421. Of course, such an ap¬ 
peal may only be taken from a final order of the Com¬ 
mission and, as previously shown, there is at the pres¬ 
ent time no final order of the Commission outstanding. 

ASSIGNMENTS OF ERROR NOT BRIEFED ARE 
CONSIDERED WAIVED. 

The assignments of error are shown on page 23 of 
the record as follows: 

1. The Court erred in holding that plaintiff has an 
adequate remedy at law. 

2. In dismissing plaintiff’s amended Bill of Com¬ 
plaint. 

On page 62 are three “supplemental assignments of 
error.” 

An examination of Black River’s brief shows that it 
has considered only the two original assignments of 
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error shown on page 23 of the record and on page 6 of 
the Black River brief. It is a familiar rule of appel¬ 
late practice that claimed errors which are not briefed 
are considered withdrawn or waived by the appellant. 
Eastman Kodak Co. v. Southern Photo Materials Co., 
273 U. S. 359; McCarthy v. Ruddock, 43 Fed. (2nd) 
976; Missouri Pacific R. Co. v. Siratt, 78 Fed. (2nd) 
253; Wardman-Justice Motors v. Petrie, 59 App. D. C. 
262. 

CONCLUSION. 

In conclusion, it is respectfully submitted: 

1. The position taken by the Commission throughout 
this entire proceeding, and the arguments ad¬ 
vanced in its brief in this Court are legally sound 
and should be upheld. 

2. The Order of Mr. Justice Bailey from which this 
appeal has been taken should be affirmed at the 
cost of the appellant. 

Respectfully submitted, 

Horace L. Lohnes, 

H. L. McCormick, 

Attorneys for Watertown Broad¬ 
casting Corporation, Intervener. 


Horace L. Lohnes, 

H. L. McCormick, 

Munsey Building, 

Attorneys for Watertown Broadcasting 
Corporation, Intervener. 
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PRELIMINARY STATEMENT 


This brief is submitted pursuant to Section 4 of 
Rule No. 8 of this Court which provides that an ap- 
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pellant may file a reply brief at any time prior to 
hearing. Such a brief is made necessary herein by 
appellees’ reference to matters not considered by the 
District Court, and also to questions raised by such 
extraneous matters. In anticipation of such reference 
appellant not only assigned (R. 62) but also specified 
(brief, p. 7) supplemental errors based thereon, and 
they will be covered by this brief. However, in doing 
so, appellant does not waive the objection which it 
has always made to any reference to extraneous mat¬ 
ters and to questions raised thereby. 

II 

MANNER IN WHICH EXTRANEOUS MATTER 
BECAME A PART OF THE PRINTED RECORD 

The argument before Mr. Justice Bailey of the 
District Court resulting in the decree from which this 
appeal was taken was held pursuant to the following 
order (R. 22): 

“Upon consideration of the Defendants’ Mo¬ 
tion that Points of Law Appearing in the Amended 
Answer be Heard Before Trial, and after ar¬ 
gument on said Motion, it is by this Court 
ORDERED this 14th dav of Januarv, 1938, that 
said MOTION BE AND IT IS HEREBY 
GRANTED, with leave to Plaintiff to file points 
and authorities in opposition within ten days, and 
said hearing to be limited to the allegations ap¬ 
pearing in the Amended Bill of Complaint.” 
(Emphasis supplied.) 

However, at this hearing the Commission sought to 
refer to matters outside the amended bill in an effort 
to show that the hearing de novo against the holding of 
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which the suit was directed was, in fact, to be a re¬ 
hearing within the contemplation of the Communica¬ 
tions Act, and was the result of the actual granting of 
a petition filed by the Watertown Broadcasting Cor¬ 
poration, intervener herein, for a rehearing upon its 
application and also upon that of appellant. This was 
absolutely contrary to the allegations of the bill, but 
Mr. Justice Bailey agreed, over appellant’s objection, 
to allow the Commission to refer to these extraneous 
matters. Mr. Justice Bailey then directed that the 
Commission should produce any documents requested 
by counsel for appellant in opposition thereto. 

At a continuation of the hearing upon the points 
of law, the Commission submitted numerous certified 
copies of extraneous matter alleged to have a bearing 
upon the question as to whether a petition for rehear¬ 
ing had been granted and also as to whether the hear¬ 
ing de novo was such a rehearing. Mr. Justice Bailey 
clearly indicated that he did not consider the hearing 
de novo , which had been ordered by the Commission, 
was a rehearing because the parties and issues had 
been changed. However, he decided that the amended 
bill should be dismissed for the reason that he be¬ 
lieved the appellant had an adequate remedy at law 
by submitting to the hearing de novo and then appeal¬ 
ing from any adverse decision resulting therefrom. 

The final decree signed by Mr. Justice Bailey dis¬ 
missing the amended bill states (R. 22-23): 

“Upon consideration of the Plaintiff’s Amended 
Bill and the points of law raised by the Defend¬ 
ants’ Amended Answer and brought to the Court’s 
attention by a motion filed by the Defendants, 
adopted by the Intervener, and granted by the 
Court, for the separate hearing and disposition 
before trial of the said points of law, and after 
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argument upon the said Amended Bill and points 
of law, it is by the Court this 8th day of March, 
1938 , 

“ORDERED AND DECREED that Plaintiff’s 
Amended Bill be and it is hereby dismissed at the 
cost of the plaintiff.” (Emphasis supplied.) 

Insasmuch as the decree was clearly based upon a 
consideration of only the amended bill and the points 
of law the only documents absolutely necessary for a 
determination of the sole question (adequacy of the 
remedy at law) involved was the amended bill and the 
motion setting forth the points of law. The assign¬ 
ment of errors (R. 23) and the designation of record 
(R. 23-24) reflected this fact. 

The Commission then filed a counter designation of 
record (R. 60-61) directing that the entire amended 
answer (R. 24-31) with its voluminous exhibits (R. 
32-44) and, with one exception (order substituting 
parties defendant, R. 45), various extraneous docu¬ 
ments to which Mr. Justice Bailey permitted refer¬ 
ence, be also included in the record. 

The appellant filed a motion to strike from the 

counter designation all of the items mentioned therein 

except the order substituting parties defendant, and 

as reason stated that “the material covered by the 

said items is neither necessarv nor relevant to the fair 

* 

hearing and determination of the question involved in 
the appeal.” This motion was denied. (R. 61.) 

The appellant requested that Mr. Justice Bailey 
make findings of fact and conclusions of law, and sub¬ 
mitted a proposal in that connection, on the theory 
that the admission into the record of the various ex¬ 
traneous matters which would normally have been in¬ 
troduced as evidence at a trial on the merits made 
necessary such findings and conclusions pursuant to 
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Federal Equity Rule 70^4.* Mr. Justice Bailey re¬ 
fused this request shortly after the decision of the 
Supreme Court of the United States in Interstate Cir¬ 
cuit, Inc . v. United States, 304 U. S. 55, wherein a 
decree of the District Court for the Northern District 
of Texas was set aside and the cause remanded with 
directions to the lower court to find its facts specially 
and state separately its conclusions of law as required 
by Federal Equity Rule 70}4. The failure of the Dis¬ 
trict Court in this respect was the sole basis for the 
order to remand. Under these circumstances the 
memorandum opinion of Mr. Justice Bailey is of spe¬ 
cial significance (R. 62): 

“As the hearing in this case was upon matters 
of law raised in the answer I see no occasion for 
making findings of fact or conclusions of law.” 
(Emphasis supplied.) 

No reason was recorded for refusing the motion to 
strike the extraneous matters from the record on ap¬ 
peal, but it was apparently in the belief that the appel¬ 
late court should be privileged to determine the part 
of the record necessary for a fair hearing and deter¬ 
mination of the question involved on appeal. There¬ 
fore, in order fully to protect itself, appellant filed a 
supplemental assignment of errors (R. 62), and also 
a supplemental designation of record (R. 69-70) 
wherein other extraneous matters (R. 62-69) were 

•Federal Equity Rule 70 J /> provides: 

“In deciding suits in equity, including those required 
to be heard before three judges, the court of first in¬ 
stance shall find the facts specially and state separately 
its conclusions of law thereon; and its findings and con¬ 
clusions shall be entered of record and, if an appeal is 
taken from the decree, shall be included by the clerk 
in the record which is certified to the appellate court 
under Rules 75 and 76.” 
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directed to be included in the record in opposition to 
those inserted by the Commission. There then fol¬ 
lowed a supplemental counter designation (R. 74) by 
the Commission requesting that the record also include 
oppositions (R. 71-73) filed to appellant’s motion to 
strike certain items in the original counter designation 
and to appellant’s proposed findings of fact and con¬ 
clusions of law. 

After the transcript of record was certified to this 
Court appellant filed a motion to omit the aforemen¬ 
tioned extraneous parts of the record in printing and, 
inter alia , called attention to the fact that if such parts 
were printed and later found to be “plainly unneces¬ 
sary” to the full and fair hearing of the case, this 
Court would be precluded, under Rule 19, from as¬ 
sessing against the Commission the cost of printing 
the unnecessary parts. This motion was denied ex¬ 
cept insofar as it referred to repetitious matter and 
formal certificates. Pursuant to the order entered, 
appellant joined in a designation of record. (R. 75.) 
However, appellant stated that it did not thereby agree 
that all of the material remaining in the record is 
necessary to the fair hearing and determination of 
the appeal. 

m 

PROPRIETY OF APPELLANT’S ADDITIONAL 
SPECIFICATIONS OF ERROR 

In its original brief (pp. 6-7) appellant specified 
certain errors which it stated would not be discussed 
unless the appellees should seek to enlarge the issues 
and refer to the various extraneous matters aforemen¬ 
tioned. The appellees have now made this necessary 
and have also presented questions in addition to that 
set forth in appellant’s brief. 
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Appellant specified as error the District Court’s 
denial of its motion to strike certain items in the Com¬ 
mission’s counter designation of record. In view of (a) 
the definite limitation (R. 22) of the hearing to the alle¬ 
gations appearing in the amended bill of complaint, 
(b) the statement (R. 22-23) that the decree was 
upon consideration of the amended bill and the points 
of law raised by the amended answer, and (c) the de¬ 
nial (R. 62) of the request for findings and conclusions 
on the ground that the hearing was upon matters of 
law raised in the answer, it is quite apparent that any 
matters other than the amended bill and the points of 
law were and are extraneous to the question decided 
by the District Court. 

The denial of the motion to omit the extraneous mat¬ 
ters gave rise to the assumption that the District Court 
actually considered such matters in spite of the plain 
inferences to the contrary contained in the final decree 
(R. 22-23) and also in the memorandum opinion (R. 62) 
refusing to make findings and conclusions. Appellant 
therefore specified as error the consideration of mat¬ 
ters not contained in the amended bill of complaint. 
Such consideration would have been and was contrary 
not only to the order limiting the hearing to the alle¬ 
gations of the bill but also to the well established rule 
of law that upon a motion to dismiss, such as was con¬ 
stituted by the points of law raised by the amended 
answer herein, the allegations of the bill must be taken 
as admitted and no facts contained in the answer may 
be considered with the defenses in point of law. West 
v. Lyders, 59 App. D. C. 122, 36 F. (2d) 108; Conway 
v. White, 292 Fed. 837. 

If the District Court did in fact consider extraneous 
matters to which reference was permitted, over ap¬ 
pellant’s objection, at the hearing upon the points of 
law, that hearing became, in effect, a hearing upon the 
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merits, and the court was required to make findings of 
fact and conclusions of law pursuant to Federal Equity 
Rule 70M>. Therefore, appellant properly specified as 
error the refusal of the District Court to do so. Inter¬ 
state Circuit, Inc. v. United States, supra. 

The appellant has never abandoned, or waived its 
right to urge and discuss, any of the aforementioned 
additional errors which were specified in the original 
brief. It merely reserved its right to urge and discuss 
them if the appellees should refer to the extraneous 
matters appearing in the printed record. All errors 
specified in the brief were assigned. There is nothing 
in the rules requiring that they all be discussed in the 
original brief, but only that they be ‘ ‘assigned ’’. (Rule 
8, §5.) The appellant may file a reply brief at any time 
“prior to hearing.’’ (Rule 8, $4.) The purpose 
thereof is obviously to permit discussion of questions 
raised by the appellees. 


IV 


ANSWER TO QUESTIONS RAISED BY 
COMMISSION 


The brief filed on behalf of the Federal Communi¬ 
cations Commission presents two questions which are 
not discussed in appellant’s original brief, namely, (1) 
whether the petition for rehearing filed by the Water- 
town Broadcasting Corporation was granted, and (2) 
whether the hearing de novo ordered by the Commis¬ 
sion upon appellant’s application was the “rehearing” 
contemplated by the statute. 

In discussing these questions it must be remembered 
that appellant does not concede that they are properly 
before this Court. The extraneous matters upon which 
they are based may only properly be considered after 
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having been regularly introduced in evidence. At such 
time appellant would be afforded an opportunity to call 
witnesses and offer documentary proof regarding the 
allegations of the amended bill. One of these is that 
no rehearing was ever granted by the Commission in 
accordance with Section 405 of the Communications 
Act. (R. 5.) Another allegation is that the Commis¬ 
sion acted upon its own motion when it ordered a hear¬ 
ing de novo. (R. 4.) 

1. The petition for rehearing filed by the Watertown 
Broadcasting Corporation was never granted. 

The amended bill makes no mention of the petition 
for rehearing filed by the Watertown Broadcasting 
Corporation because the appellant has always con¬ 
tended that no such petition was ever granted and can, 
therefore, have no bearing upon the case. The Com¬ 
mission, after this proceeding was instituted, insisted 
that the petition had been granted. However, the 
appellant has never received notice of any such grant, 
the only notification being a telegram from the acting 
secretary of the Commission reading (R. 5): 

“Order of the Commission granting your ap¬ 
plication set aside and application set for hearing 
de novo before Examiner to be heard with appli¬ 
cations of Watertown Broadcasting Corporation 
and Brockway Company.” 

The official public release of the Commission stated 
(R. 4): 


“The Commission, on its own motion, ordered 
a hearing de novo on the applications of the 
Watertown Broadcasting Corporation (Docket 
3374), and the Black River Valley Broadcasts, 
Inc. (Docket 3972), to be heard together with the 
applications of The Brockway Company for As- 
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signment of License and CP to move station 
WCAD from Canton, N. Y., to Watertown, N. Y.” 
(Emphasis supplied.) 

The “history cards’’ maintained by the Docket Sec¬ 
tion of the Commission to record all pleadings filed 
and action taken thereon show that the Watertown 
petition for rehearing was filed (R. 64, 68) but do not 
show that it was granted. 

Section 405 of the Communications Act clearly re¬ 
quires that an application for rehearing be granted 
before further proceedings are had thereunder. The 
Section reads: 

“After a decision, order, or requirement has 
been made by the Commission in any proceeding, 
any party thereto may at any time make applica¬ 
tion for rehearing of the same, or any matter de¬ 
termined therein, and it shall be lawful for the 
Commission in its discretion to grant such a re¬ 
hearing if sufficient reason therefor be made to 
appear: Provided, however, . . . No such appli¬ 
cation shall excuse any person from complying 
with or obeying any decision, order, or require¬ 
ment of the Cojyimission, or operate in any manner 
to stay or postpone the enforcement thereof , with¬ 
out the special order of the Commission. In case 
a rehearing is granted, the proceedings thereupon 
shall conform as nearly as may be to the proceed¬ 
ings in an original hearing, except as the Com¬ 
mission may otherwise direct; and if, in its judg¬ 
ment, after such rehearing and the consideration 
of all facts, including those arising since the 
former hearing, it shall appear that the original 
decision, order or requirement is in any respect 
unjust or unwarranted, the Commission may 
reverse, change, or modify the same accordingly. 
...” (Emphasis supplied.) 

This Section also clearly shows that, even though a 
petition for rehearing be filed, no permittee, such as 
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appellant herein, is excused from obeying the require¬ 
ments of its permit without the special order of the 
Commission. No such order was issued in this case. 
The permit (R. 14-16) provided that it would be auto¬ 
matically forfeited if the station were not ready for 
operation by June 13, 1937; and it also provided that 
construction should be commenced 11 By December 13, 
1936.” Because of the severe winters which generally 
occur in the Watertown area, and the probability that 
the erection of the antenna for the proposed station 
would not be possible before spring if it were not con¬ 
cluded before the occurrence of severe weather condi¬ 
tions, it became necessary for appellant to proceed with 
construction work shortly after October 13, 1936—the 
effective date of the Commission’s order granting the 
application for a construction permit. (R. 47-48.) 

The Commission contends that the Watertown peti¬ 
tion for rehearing was granted by virtue of action 
taken on December 2, 1936, as shown by the following 
excerpt from Commission Minute No. 432 (R. 39): 

“upon consideration of the petition of Watertown 
Broadcasting Corporation for rehearing and the 
petition of Brockway Company to intervene, the 
Commission set aside the orders of the Broadcast 
Division of September 22, 1936, effective October 
13,1936, denying the application of the Watertown 
Broadcasting Corporation and granting the appli¬ 
cation of Black River Valley Broadcasts, Inc., and 
directed that these applications be heard de novo 
before an Examiner, together with the following 
applications:” (Emphasis supplied.) 

(There were then listed (R. 40) the applications of 
St. Lawrence University to assign the license of WCAD 
to The Brockway Company and of The Brockway Com¬ 
pany for a permit to move WCAD to Watertown.] 

By an ingenious line of reasoning the Commission 
(brief, pp. 23-25) concludes that its “consideration” 
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of the petition for rehearing as set forth in the minute 
entry was the same as affirmative action granting the 
petition. The citations given not only fail to support 
that conclusion, but actually support the contention of 
appellant that mere consideration is not enough but 
must be followed by an affirmative grant of the peti¬ 
tion and an order for a “rehearing”. 

The first case cited by the Commission, Terrill v. 
Auchauer, 14 Ohio St. 80, 85, 87, involved the inter¬ 
pretation of the phrase “every purchase so made shall 
be considered fraudulent and void.” The question 
was whether such a purchase was by its very nature 
fraudulent and void or was merely to be so considered 
in a judicial action brought for that purpose. The 
court took the latter view, holding that “considered” 
means “adjudged” and “void” means “voidable”. 

In State v. District Court , 208 Pac. 952, 955, the 
court said: 

“The statute provides that ‘if the court shall 
fail to decide the motion [for new trial] within 
said time’, that is, within 15 days after the same is 
submitted, ‘the motion shall, at the expiration of 
said period, be deemed denied.’ The word 
‘deemed’, as used in legislative expressions, has 
always been held to be equivalent to or synonymous 
with the words ‘considered’, ‘determined’, and 
‘adjudged’... it [the expression ‘deemed denied’] 
must be understood to mean that the motion is to 
be thereafter for all purposes taken and considered 
as denied.” 

Rodolf v. Board of Commissioners, 251 Pac. 740, 742, 
refers to a provision of the Oklahoma statutes provid¬ 
ing that “no special or local law shall be considered 
by the legislature” until certain publication has taken 
place. The court held that— 



13 


“the word ‘considered’, as used herein, carries 
the idea of ‘entertained’, ‘given heed’ . . . When 
a member of the legislature introduces a bill it is 
placed on first reading. From that moment until 
it is finally approved and signed by the presiding 
officer, or until the hill is otherwise disposed of, 
it is under consideration by the legislature.” (Em¬ 
phasis supplied.) 

The last-cited cases of State v. Lollis, 33 S. W. 98, 
100, Orchard v. Wright, 125 S. W. 486, 504, and State v. 
Walton, 236 Pac. 629, 632, contain almost identical 
language, namely, that a judgment is the “final con¬ 
sideration and determination of a court of competent 
jurisdiction on the matters submitted to it.” 

It is thus seen that “consideration” as used in the 
aforesaid minute entry is far from meaning “judg¬ 
ment” or anything denoting affirmative action on the 
petition for rehearing; instead, it merely means that 
the Commission had the petition “under considera¬ 
tion” at the time it “set aside” its grant to appellant 
and ordered a hearing de novo upon the application. 
As will hereafter more fully appear, the fact that the 
original grant of appellant’s application was first set 
aside indicates that the petition for rehearing was not 
granted and that the hearing de novo is not the “re¬ 
hearing” contemplated by the statute. 

Furthermore, the petition of the Watertown Broad¬ 
casting Corporation for rehearing may not now be 
granted because it has amended its application to re¬ 
quest unlimited operation with 250 watts day and 100 
watts night on 1420 kilocycles, the same as appellant, 
instead of 250 watts daytime only on 1270 kilocycles. 
Therefore, if some disposition must be made of the 
petition for rehearing by positive action of the Com¬ 
mission even at this late day it must obviously be 
denied. 
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2. The hearing de novo ordered to be held upon appellant’s 
application is not the “rehearing” contemplated by 

the statute. 

Tiie Commission contends (brief, p. 25) that the 
hearing de novo ordered to be held upon appellant’s 
application is the rehearing contemplated by Sec¬ 
tion 405 of the Act, and points to the provision therein 
that “In case a rehearing is granted, the proceedings 
thereupon shall conform as nearly as may be to the 
proceedings in an original hearing, except as the Com¬ 
mission may otherwise direct.” However, this must be 
construed in the light of the entire section. The pre¬ 
ceding sentence warns that tin* mere filing of a petition 
for rehearing does not suspend or otherwise affect the 
obligation of a permittee to comply with the require¬ 
ments of its permit. A later provision reads: 

“. . . if, in its judgment, after such rehearing, . . . 
it shall appear that the original decision, order or 
requirement is in any respect unjust or unwar¬ 
ranted, the Commission may reverse , change , or 
modify the same accordingly ...” 

If the mere granting of a petition for rehearing were 
sufficient, of itself, to “set aside” the order granting 
the construction permit, then the language just quoted 
would be meaningless. How could the order granting 
the permit be reversed, changed, or modified if it had 
been set aside and absolutely nullified, as was the ap¬ 
parent intention of the Commission in this case? It 
not only specifically stated in its minute entry that the 
order was “set aside”, but it also telegraphed (R. 5) 
that advice to appellant and later wrote the following 
letter (R. 69): 

“Inasmuch as the Commission, on December 
2, 1936, set aside its order of September 22, 1936, 
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in granting construction permit, File No. Bl-P- 
1088, and directed that the application be heard 
de novo before an Examiner, it is requested that 
you return direct to this office the authorization 
for cancellation.” * (Emphasis supplied.) 

If the order were set aside, and the permit cancelled, 
there would certainly be nothing left to “reverse, 
change, or modify” as contemplated by the statute. 
It is obvious that, in order to make possible a statutory 
rehearing, the order and permit could only be sus¬ 
pended. 

Therefore, the provision that a rehearing shall con¬ 
form as nearly as may be to an original hearing is 
subject to the restriction that it cannot be a hearing 
de novo. It apparently means that the physical con¬ 
duct of the proceedings shall be as nearly as possible 
like those in an original hearing, that is to say, there 
must be a notice of hearing, an examiner’s report, and 
the right to file exceptions, have oral argument, and 
appeal from the decision on rehearing just as in an 
original hearing. In other words, a rehearing under 
Section 405 is essentially like that before any judicial 
tribunal. It is “simply a new hearing, and a new 
consideration of the case by the court in which the suit 
was originally heard, and upon the pleadings and de¬ 
positions already in the case.” Reed v. Patterson, 44 
N. J. Eq. 211, 218, 14 Atl. 490, 494. 

The notice (R. 10-13) of the original hearing upon 
appellant’s application listed as respondents 33 par¬ 
ties, including Watertown Broadcasting Corporation 
for a daytime station to operate with 250 watts power 
on 1270 kilocycles, and that of The Brockway Com¬ 
pany for similar facilties. When notices (R. 17-19) 
were issued for the second hearing the Watertown 

* The appellant still has possession of the permit. 
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Broadcasting Corporation was applying for the same 
facilities as appellant’s, namely, 1420 kilocycles with 
250 watts day and 100 night, and The Brockway Com¬ 
pany was applying for assignment of the license of 
Station WCAD and for a construction permit to move 
that station from Canton to Watertown, change fre¬ 
quency and hours of operation, and increase power 
(R. 40). Whereas the original hearing was upon the 
application of appellant alone, the hearing de novo is 
to be a consolidated hearing covering appellant’s ap¬ 
plication and also that of Watertown Broadcasting 
Corporation and of The Brockway Company, each of 
which is now asking for different facilities, thus cre¬ 
ating issues different from those presented at the 
original hearing. 


V 

SUMMARY 

Appellant, in its original brief, showed that it has 
no adequate remedy at law and that injunction is the 
proper method to control unwarranted actions by the 
Commission and to restore the status of the injured 
party. It also called attention to the recognition of 
this fact by this Court in Saltern an v. Stromberg- 
Carlson Manufacturing Com pang, 60 App. D. C. 31, 
46 F. (2d) 612, and in Hearst v. Black, 66 App. D. C. 
313, 87 F. (2d) 68. The latter ease indicated a return 
to the position taken by this Court in the Saltzman 
case, and also by Mr. Chief Justice Groner in his dis¬ 
senting opinion, in which the late Mr. Justice Ilitz 
joined, in Sykes v. Jenny Wren Co., 64 App. D. C. 379, 
78 F. (2d) 729: 

. Broad as is the power granted, it is not un¬ 
limited; and I have no doubt that, in any proper 
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case in which it is shown that the threatened action 
of the Commission is arbitrary, the Courts of the 
District of Columbia, in the exercise of their equity 
jurisdiction, at the instance of the person injured, 
have authority to enjoin as a plain abuse of 
power. 77 (Emphasis supplied.) 

The appellant has shown herein that this proceeding 
may not properly at this time go beyond the facts al¬ 
leged in the amended bill, and that, even though the 
extraneous matter which was made a part of the rec¬ 
ord be considered, the conclusion must be, as alleged 
in the amended bill, that the Commission did not grant 
any petition for rehearing, and also that the hearing 
de novo ordered by the Commission is not the re¬ 
hearing contemplated by the statute. 

The Commission plainly abused its power when it 
ordered the hearing de novo in this case and the Dis¬ 
trict Court erred when it refused to grant relief. The 
decree of the District Court should, therefore, be re¬ 
versed and the cause remanded with instructions that 
the amended bill should be reinstated. 

Respectfully submitted, 

Eliot C. Lovett, 
Attorney for Appellant, 
729 Fifteenth Street, 
Washington, D. C. 


October 12, 1938. 






